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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for tile 

District of ('olumbia 

At Law Xo. 89569 

Ralph A. Cusick, as Trustee in Bankruptcy of .1. A. La- 
porte Construction Co., Inc., Bankrupt, Plaintiff, 

vs. 

Second National Bank, a corporation, Defendant. 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, that in the District Court of the 
United States for tin* District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, tlie following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 

A mantlet] Dacia ration 


1 


Filed Februarv 9 1938 


In the District Court of the United States for the District 

of Columbia 

At Law Xo. 89569 

Ralph A. Cusick. as Trustee in Bankruptcy of .). A. La- 
porte Construction Co., Inc., Bankrupt, Investment 
Building, Washington, 1). C., Plaintiff , 

vs. 

Second X.mtonal Bank, a corporation, 1333 - •‘(l" Street, 
X. W., Washington, I). ('., Defendant . 

Plaintiff, Ralph A. Cusick, as Trustee in Bankruptcy of 
•J. A. Laporte Construction Co.. Inc., appearing by Edward 
Gallagher, his attorney, respectfully represents that: 

By the consideration of the United States District Court 
for the District of Columbia, said 3. A. Laporte Construe- 
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tion Co., Inc., was duly adjudged a bankrupt on the 8th day 
of June, 1937, upon an involuntary petition filed against it 
on the Gth day of May, 1937 : and thereafter such proceed 
ings were had as that plaintiIT was duly appointed Trustee 
of the bankrupt’s estate and effects, whereupon ho qualified 
and ever since has been, and now is, acting as such Trustee. 

The assets of the estate are insufficient to pay the credi¬ 
tors thereof in full in this that tin* value thereof so far 
as the same are reduced to the possession of the Trustee, 
are approximately Thirteen Thousand Two Hundred 
Thirty-four Dollars and Twenty-one Cents ($13,234.21). 
and the liabilities in addition to the costs of administra¬ 
tion, are approximately One Hundred Forty-eight Thou¬ 
sand Fight Hundred Seventy Dollars and Twenty-eight 
Cents ($148,870.28). 

2 The aforesaid bankrupt was during the month of 

January, 1937, engaged in the construction business 
with a job in progress in Hock Creek Dark in the District 
of Columbia, identified by the United States Bureau of 
Public Roads, for whom it was being performed, as Con¬ 
tract Xo. 3B-3, and with another job in progress in Fred¬ 
erick, Maryland, identified by the City of Frederick, for 
whom it was being performed, as Contract Xo. 5; that on 
the Gth day of January, 1937, the liabilities of the said 
bankrupt exceeded its assets and being thus insolvent it 
was unable to procure materials and labor in sufficient 
quantities to prosecute its work in the District of Colum¬ 
bia for the United States Bureau of Public Roads; that on 
the 8th day of January, 1937, the liabilities of the said 
bankrupt exceeded its assets and being thus insolvent it 
was unable to procure labor and materials in sufficient 
quantities to prosecute its work in the City of Frederick: 
that on the Gth day of January, 1937, the bankrupt aban¬ 
doned its work in the District of Columbia, as aforesaid, 
and on the Sth day of January, 1937, it abandoned its work 
in the City of Frederick. 

That on the 7th day of January, 1937, the bankrupt 
had overdrawn its account in the defendant bank to the ex¬ 
tent of Two Thousand One Hundred Seventy Dollars and 
Fifty-nine Cents ($2170.59);; that on the 8th day of Janu- 

arv, 1937, at a meeting of the officers of the defendant bank, 

* ' 

it was decided to discontinue all credit previously advanced 
to the bankrupt; that on the 8th day of January, 1937, the 


RALPH A. CUSICK VS. SECOND NATIONAL BANK. 


3 


bankrupt, at the request of the defendant, and while insol¬ 
vent, did deposit in defendant bank the sum of Fifteen 
Thousand Eight Hundred Six Dollars and Two Cents 
($15,S06.02), which represented the final payment received 
by the bankrupt from the United States Bureau of Public 
Roads for work performed as aforesaid; that at the 
3 further request of defendant, the bankrupt, while 
insolvent, did deposit with defendant bank on the 
Uth day of January, 1937, the sum of Sixteen Thousand 
Two Hundred Twenty-nine Dollars and Sixty-three Cents 
($16,229.63), being the final payment received by the bank¬ 
rupt from the City of Frederick, Maryland, for work per¬ 
formed, as aforesaid. 

On the said 9th day of January, 1937, defendant bank 
did appropriate for its own use, in satisfaction of a debt 
owing to it by the bankrupt, as evidenced by a note bearing 
the date of the 9th day of November, 1936. and the due date 


of the 8th day of January, 1937, the sum of Seventeen 
Thousand Six Hundred Seventy-seven Dollars and Xinetv- 
two Cents ($17,677.92); and on the 11th day of January, 
1937, the defendant did appropriate for its own use in sat 
isfaetion of a debt owing to it by the bankrupt, as evidenced 
by a note bearing the date of the 23rd day of December, 
1936, and the due date of the 11th day of January, 1937, 


the sum of Five Thousand Fifteen Dollars and Eightv 


three Cents ($5,013.83), leaving a balance of One Hundred 
Thirty-one Dollars and Ninety-one Cents ($131.91); and 
that on the 12th day of January, 1937, the bankrupt with¬ 
drew the sum of One Hundred Thirty-five Dollars 
($135.00) leaving an overdraft of Three Dollars and Nine 
Cents ($3.09). 

The said deposits of Fifteen Thousand Fight Hundred 
Six Dollars and Two Cents ($15,806.02) and Sixteen Thou¬ 
sand Two Hundred Twenty-nine Dollars and Sixty-three 
('cuts ($16,229.63) were not made in the usual course of 
business for the purpose of providing a cheeking account 
for the bankrupt but were made for the purpose of paying 
the aforesaid notes of defendant bank, and for the purpose 
of paying an overdraft in defendant bank; and at the time 
the said deposits of Fifteen rp honsand Fight Hundred Six 
Dollars and Two Cents ($15,806,021 and Sixteen Thousand 
Two Hundred Twenty-nine Dollars and Sixty-three 
4- Cents ($16,229.63) were made by the said bankrupt 
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and at the time the said sums of Seventeen Thou¬ 
sand Six Hundred Seventy-seven Dollars and Ninety-two 
Cents ($17,077.92) and Five Thousand Fifteen Dollars and 
Eighty-three Cents ($5,015.83) were appropriated by de¬ 
fendant bank, it knew or had reasonable cause to believe 
that the said bankrupt was insolvent; that the effect of this 
transaction was to pay the defendant bank in full in pref¬ 
erence to other creditors of the same class of the J. A. La- 
porte Construction Co., Inc., who were then unpaid, and 
who can not now be paid in full from the assets of the 
bankrupt estate; that the aforesaid transaction had the 
effect of diminishing the estate of the said J. A. Laporte 
Construction Co., Inc., by the sum of Twenty-two Thou¬ 
sand Six Hundred Ninety-three Dollars and Seventy-five 
Cents ($22,693.75); and that by reason of the foregoing 
facts the said defendant has received a preferential pay¬ 
ment in violation of Section 60(b), and other Sections of 
the Bankruptcy Act of July 1, 1898, as amended. 

Wherefore, plaintiff prays that he may have judgment 
against the said defendant in the amount of Twenty-two 
Thousand Six Hundred Ninety-three Dollars and Sev¬ 
enty-five Cents ($22,693.75), together with interest from the 
dates of the aforesaid preferential payments, and the costs 
and disbursements of this action. 

EDWARD GALLAGHER 
Attorney for Plaintiff. 


5 Defendant’s Plea 

Filed March 8 1938 
* * * 

The Second National Bank of Washington, a corpora¬ 
tion, by its attorneys, for plea to the Amended Declaration 
filed herein, denies that the plaintiff is entitled to recover 
from it the sum of Twenty Two Thousand Six Hundred 
Ninety Three Dollars and Seventy Five Cents ($22,693.75) 
or any other amount, and says that on or about the 29th 
day of May, 1936, J. A. Laporte Construction Company, 
Inc., opened a deposit account with said The Second Na¬ 
tional Bank of Washington, subject to check, and contin¬ 
uously thereafter maintained said account in said bank, 
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making deposits therein and withdrawals therefrom in the 
usual and regular course of business; that, commencing 
June 3, 1936, the defendant made loans to said company as 
represented by the time promissory notes of said company, 
which were renewed or curtailed from time to time as they 
matured, the proceeds of said loans being deposited in the 
aforementioned deposit account subject to check of the com¬ 
pany; that, in addition to the proceeds of said loans, said 
company also from time to time made other deposits in 
said account and withdrawals therefrom, all in accordance 
with the regular course of business and the relationship of 
debtor and creditor thereby created and existing between 
the said company and said defendant; that, on the 9th day 
of November, 1936, said J. A. Laporte Construction Com¬ 
pany, Inc., executed and delivered to the defendant, its 
promissory note in the principal sum of Seventeen Thou 
sand Five Hundred Dollars ($17,500.00) with interest, and 
maturing on the Sth day of January, 1937, the proceeds 
thereof being credited to J. A. Laporte Construction Com¬ 
pany, Inc. in the account of said company with the bank as 
aforesaid, and on the 23rd day of December, 1936, 
6 the said J. A. Laporte Construction Company, Inc. 

executed and delivered its promissory note to said 
bank in the principal sum of Five Thousand Dollars 
($5,000.00) with interest, said note maturing the 11th day 
of January, 1937, the proceeds of said note being credited 
to J. A. Laporte Construction Company, Inc. in the account 
of said company with the bank as aforesaid; that there¬ 
after, on the Sth day of January, 1937, said J. A. Laporte 
Construction Company, Inc. deposited in the aforesaid 
checking account in the regular course of business, the sum 
of Fifteen Thousand Eight Hundred Six Dollars and Two 
Cents ($15,S06.02), and on the 9th day of January, 1937, 
said company deposited in said account in the regular 
course of business, the sum of Sixteen Thousand Two Hun¬ 
dred Twenty Nine Dollars and Sixty Three Cents ($16,- 
229.63); that each of said deposits was made subject to 
check by said J. A. Laporte Construction Company, Inc., 
and said company did on January 8 and January 9, 1937, 
withdraw from said account by checks thereon, the total 
sum of Eight Thousand Three Hundred Seventy Five Dol¬ 
lars and Four Cents ($8,375.04) and made further with¬ 
drawals therefrom on January 11 and January 12, 1937; 
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that on the 9th day of January, 1937, the note of J. A. 
Laporte Construction Company, Inc., dated the 9th day of 
November, 1936, and due on the 8th day of January, 1937, 
in the principal sum of Seventeen Thousand Five Hundred 
Dollars ($17,500.00) with interest amounting to One Hun¬ 
dred Seventy Seven Dollars and Ninety Two Cents 
($177.92), or a total of Seventeen Thousand Six Hundred 
Seventy Seven Dollars and Ninety Two Cents ($17,677.92), 
having matured and being unpaid, the defendant offset 
said matured indebtedness of the company against the de¬ 
posit balance of said company in said bank as aforesaid, 
leaving a balance in said account at the close of business 
on January 9, 1937, of Six Thousand Seventy Dollars and 
Ninety Five Cents ($6,070.95); that, on the 11th day 
7 of January, 1937, the note of J. A. Laporte Con¬ 
struction Company, Inc., dated the 23rd day of De¬ 
cember, 1936, and due on the 11th day of January, 1937, 
in the principal sum of Five Thousand Dollars ($5,000.00) 
with interest amounting to Fifteen Dollars and Eighty 
Three Cents ($15.83) or a total of Five Thousand Fifteen 
Dollars and Eighty Three Cents ($5,015.83), having ma¬ 
tured and being unpaid, the defendant offset said matured 
indebtedness of said company against its deposit balance 
as aforesaid, leaving a balance in said account after said 
offset of One Thousand Fifty Five Dollars and Twelve 
Cents ($1,055.12); and the defendant says that the de¬ 
posits made by said J. A. Laporte Construction Company, 
Inc. as recited herein, were in the usual course of business 
and were not made for the purpose of paying the aforesaid 
notes of said company to said bank; defendant further de¬ 
nies the allegation in the declaration that on the 8th day 
of January, 1937, at a meeting of the officers of the de¬ 
fendant bank, it was decided to discontinue credit previ¬ 
ously extended to said company; it denies that the deposits 
made by said company were at the request of the defen¬ 
dant; it denies that on the 7th day of January, 1937, the 
bankrupt had overdrawn its account in the defendant bank 
to the extent of Two Thousand One Hundred Seventy Dol¬ 
lars and Fifty Nine Cents ($2,170.59) but says that on said 
date there was on deposit to the credit of said bankrupt as 
shown by the books of the bank, the sum of Eighty Eight 
Dollars and Twenty Six Cents ($88.26); it denies that the 
aforementioned deposits were made for the purpose of pay- 
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mg any overdraft in said bank and says that no overdraft 
existed and it denies that at the time said deposits were 
made and at the time said offsets were made, it knew or 
had reasonable cause to believe that the said bankrupt was 
insolvent; it denies that the aforesaid deposits had 
8 the effect of diminishing the estate of said J. A. La- 
porte Construction Company, Inc. by the sum of 
Twenty Two Thousand Six Hundred Ninety Three Dollars 
and Seventy Five Cents ($22,693.75), or any other sum, 
and it denies that it has received a preferential payment in 
violation of Section 60(b), and other Sections of the Bank¬ 
ruptcy Act of July 1, 1898, as amended. 

COLLADAY, McGARRAGHY, COL- 
LADAY & WALLACE 
E. F. COLLADAY, 

JOSEPH C. McGARRAGHY 
Attorneys for Defendant. 



Verdict and Judgment 


Filed June 15 1939 

# * * 


This cause having come on for hearing on the 14" day 
of June, 1939, before the Court and a jury of good and law¬ 
ful persons of this district, to-wit: 


Robert T. Edwards 
Harold G. Cummings 
Jennie S. Emmett 
Leon F. Lamb 
Josephine E. Cahill 
Joseph L. Rainish 


Sidney Brown 
Earl B. Culley 
Louis B. Grening 
Frank M. Pratt 
John D. Sorrell 
Benjamin M. Barger 


who, after having been duly sworn to well and truly try 
the issues between Ralph A. Cusick, as Trustee in Bank¬ 
ruptcy of J. A. Laporte Construction Co., a Bankrupt, 
plaintiff, and Second National Bank, defendant, and after 
this cause is heard the jury at the direction of the Court 
upon their oath say this 15th day of June, 1939, that they 
find for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
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day, be for nothing- held and recover of plaintiff costs of de¬ 
fense of this action. 

By order of Mr. Justice F. Dickinson Letts 

CHARLES E. STEWART, 
Clerk 

By W. F. LEMON, 

Asst. Clerk 


10 yiemoranda 

June 26, 1939 

Motion for New Trial—filed. 


June 29,1939 

Order Overruling Motion for New Trial—filed. 


Notice of Appeal 
Filed July 5 1939 

* * # 

Notice is hereby given this 5th day of July 1939, that 
Ralph A. Cusiek as Trustee in Bankruptcy for J. A. Laporte 
Construction Co., Inc. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 15th day of June, 
1939, in favor of defendant, Second National Bank against 
said Ralph A. Cusiek as Trustee in Bankruptcy for J. A. 
Laporte Co., Inc. 

EDWARD GALLAGHER 
Attorney for Plaintiff Ralph 
A. Cusiek Trustee in Bank¬ 
ruptcy for A. Laporte Con¬ 
struction Co., Inc. 
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Memoranda 


July 5,1939 

Undertaking; ($250) on appeal filed. 


July 5, 1939 

$5 deposit by plaintiff on appeal. 


11 Statement of Points 

Filed August 4 1939 

# * • 

Comes now, Ralph A. Cusick, Trustee in Bankruptcy for 
the J. A. LaPorte Construction Co., Inc., plaintiff in the 
above-entitled proceeding, by his attorney, and submits the 
following Statement of Points: 

1. The Court erred in granting the motion for directed 
verdict. 

EDWARD GALLAGHER 
Attorney for Plaintiff. 


12 No. 89,569 

Statement of Evidence 

Filed August 4, 1939 
# # • 

Washington, D. C. 

Wednesday, June 14, 1939 

Pursuant to notice theretofore given to all known inter¬ 
ested parties, and to designation theretofore made by the 
Assignment Commissioner, the above-entitled cause came 
on for hearing at 10:30 o’clock a. m., Wednesday, June 14, 
1939, in the District Court of the United States for the 
District of Columbia, in the court house in the city of 
Washington. 

Before 

Honorable F. Dickinson Letts, Associate Justice of the 
District Court of the United States for the District of 
Columbia, and a jury, there being 
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Present: 

Edward Gallagher, Esquire, in behalf of the plaintiff; 
and 

Joseph (’. McGarraghv, Esquire, in behalf of the defen¬ 
dant. 

Thereupon the following proceedings and transactions 
were had and testimony was taken: 

Proceedings. Transactions . and Testimony 

The Court: You may proceed. 

13 (Thereupon counsel for the respective parties 

made opening statements to the jury, after which 
the following occurred;) 

Thereupon Ralph A. Cusick the plaintiff herein, was 
called as a witness for and in his own behalf, and being 
then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

The Clerk of the Court: Your full name is Ralph A. 
Cusick? 

The Witness; Ralph A. Cusick. 

Direct Examination 
By Mr. Gallagher: 

Q. You are the Ralph A. Cusick that is trustee in bank¬ 
ruptcy for the J. A. LaPorte Construction Company? A. 
That is correct. 

Q. Can you tell us the date of your appointment as 
trustee for the LaPorte Construction Company? A. I was 
elected trustee for the creditors at their first meeting in 
June, and I qualified by giving a bond and consenting to act 
as trustee on July 7, and I qualified. 

By Mr. McGarraghv: 

Q. What year was that? A. 1937. I qualified as trustee 
and then I started in on my duties as trustee. 

By Mr. Gallagher: 

Q. Are you the plaintiff in this proceeding? A. I am— 
that is, not personally but as trustee for the creditors. 

Q. And in such capacity whom do you represent? A. 
The creditors. 
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14 Q. Can you tell us in a general way the approxi¬ 
mate number, the amount of the claims that were 

filed in the bankruptcy proceeding? A. The claims that 
were filed amounted to approximately 170 to 175. 

Q. In number? A. In number, and the claims as esti¬ 
mated by the bankrupt in his schedule amounted to $14S,- 
870.28. In addition to that there have been several other 
claims filed, and there have also been administration ex¬ 
penses, but that is $148,870.28. 

Q. So that at the time that he was adjudicated bankrupt 
his liabilities were in the neighborhood of $140,000 and 
some dollars ? A. That is right, sir; not less than that. 

Q. Now, on the schedule which he filed in the bankruptcy 
proceeding, 1 believe he has shown a figure for the value 
of the machinery and equipment. Can you tell us what 
that figure is ? A. Do you mean the estimate or the amount 
that was re-stated? 

He listed equipment at Arlington County at the yard of 
A. W. Lowe at Rock Creek and Frederick, Marvland; the 

J % 7 | 

value which he placed on it amounted to $28,285. 

Mr. McGarraghv: I didn’t get that figure. 

The Witness: $28,285. 

When I said “he,” I mean the LaPorte Company. 

By Mr. Gallagher: 

Q. How much was the figure? A. $28,285. 

Q. Now, how much did that equipment subsequently 
bring at the sale which was conducted under your auspices.' 

A. After I was appointed trustee I immediately went 
around Ralph Weschler of the Adam Weschler Company 
and took an inventory of all the assets and arranged for a 
sale which was advertised in the newspapers, and 

15 also advertised at Frederick, Maryland, and as the 
result the sale was had; the amount received from 

that sale, the gross amount, amounted to $10,575.05. 

Q. $10,000—A. (Interposing) $10,575.05. 

Q. Now, was there also an item shown on his schedules 
as an asset, and which was shown as being due from an old 
corporation that he operated previous to the present one in 
the amount of $18,000? A. On Schedule B-3 the corpora¬ 
tion listed a claim due it against J. A. LaPorte Corporation 
in the amount of $18,652.93, but a value was placed on that 
claim of $1. 
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Q. Now, can you state whether or not that sum of $18,- 
000 some odd was ever received into the bankrupt estate ;' 
A. Nothing was ever received, did not receive the dollar 
value. 

Q. Can you tell us the total amount of assets of the 
bankrupt that you have been able to collect to date? A. 
Well, from the sale of the equipment, as I have testified to 
before, that amounted to $10,575.05; then I made a claim 
against the Clarendon Trust Company in Arlington. They 
had an account there which they claimed, and 1 made a 
claim as trustee against them; as a result of that I re¬ 
ceived a check from the bank for $2,054.75; then in sending 
the check they made a deduction of $603.50 which the bank 
claimed was the attorney’s expenses and other expenses in¬ 
cidental in obtaining the money, and I went back at them 
again and I received the balance of $603.50. They sent 
that in and then I received the check from the Second Na¬ 
tional Bank for 91 cents, and thereafter I received a check 
from the Bureau of Public Roads for $4,778.84. 

Q. Now, with respect to the money that was paid 
16 in by the Clarendon Trust Company, did they pay 
to the bankrupt estate all the money in their account 
which you claimed was the property of the bankrupt 
estate? A. Yes, sir. 

Q. And what did the 81 cents that the defendant here 
paid in—A. (Interposing) Ninety-one cents represented 
the balance credited to the account of the J. LaPorte Con¬ 
struction Company. I might add that the sale of the equip¬ 
ment in Frederick, there were certain expenses—that is, the 
payment to the auctioneer and advertising expenses—that 
amounted to approximately $1,021.21. 

Q. Have you formed an opinion about the relationship 
between the assets you have been able to collect and the 
amount of claims that have been filed? A. Well, the 
amount of the claims against the estate amount to approxi¬ 
mately $150,000, or more than that; the total amount that 
has been collected to date by me amounts, in addition to 
those totals—I think it adds up to 15,000 odd dollars, out 
of which, of course, were paid the auctioneer’s fees and the 
expenses of advertising; in addition to that at the termina¬ 
tion of the estate the administration expenses will have to 
come out. 
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Q. And what was your purpose in instituting the present 
proceeding ? 

Mr. McGarraghy: Objection, if your Honor please. 

The Court: Sustained. 

By Mr. Gallagher: 

Q. Do you recognize these as being the books of the La- 
Porte Construction Company that were delivered to you? 
A. Yes, sir, they were turned over to me by the bankrupt. 

Mr. Gallagher: I believe that is all. 

17 Cross-examination 

By Mr. McGarraghy: 

Q. Mr. Cusick, the petition in bankruptcy in this case was 
an involuntary petition, was it not? A. Yes, sir—You 
mean it was filed by three creditors, I believe; I did not 
take any part in that. The creditors got into a dispute as 
to who to elect trustee, and— 

Q. (Interposing) You finally came out of it as trustee? 
A. 1 had nothing to do with the filing of the petition. 

Q. I understand that. A. But after I was trustee I was 
active in the case. 

Q. The petition in bankruptcy was filed by creditors the 
Glens Falls Indemnity Company, the Liberty Mutual Insur¬ 
ance Company, and the Wilmuth Paving Company? A. 
That is correct. 

Q. Now, when you referred to the claims amounting to 
170 in number and approximately $150,000 in amount, how 
much of that is made up of the claim of the Glens Falls 
Indemnity Company? A. Now, in the schedule which was 
filed by the bankrupt, you see, the Glens Falls Indemnity 
Company were on the bond as a guarantor of the comple¬ 
tion of the job, and the LaPorte Construction Company 
listed the amount due Glens Falls Indemnity Company as 
$50,464.65. 

Q. Now, that claim was a claim arising out of the per 
formance bond after the LaPorte Construction Company 
abandoned the contract; is that correct? A. I think that 
is correct. 

Q. And it was a claim which did not exist on January 
8 and 9,1937 ? A. Well, when, I think, you say it did 

18 not exist, the bonding company went on the bond of 
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the LaPorte Construction Company and guaranteed 
to pay the material bills and labor bills, and up to that time 
the LaPorte Construction Company had not paid its ma¬ 
terial bills. 

Q. So far as the books of the company disclosed as of 
January 8 and 9, 1937, there would be no liability against 
the Glens Falls Indemnity Company? A. I couldn’t answer 
that; I should sav, though, it would be because it would 
show on the books that the Laporte Construction Company 
had not paid its material bills. 

Q. Now, have you examined the claim filed by the Glens 
Falls Indemnity Company? A. No. 

Q. Haven’t you looked into the claim ? A. No; we haven *t 
come to the question of claims yet, because there was such a 
small amount to distribute, and we haven’t tried to get that 
in; we haven’t attempted to take up the claims. 

Q. Can you tell us approximately when the Glens Falls 
Indemnity Company claim was filed? A. These are the 
claims; these are the original copies of the claims filed and, 
to be frank with you, I have never examined it, but this ap¬ 
pears to be it. Here is one claim I see here entitled “Proof 
of Claim Filed on December 7, 1937,” and this is listed as 
$104,590.18. 1 think that is correct. 

Q. Do you mean the claim of the Glens Falls Indemnity 
Company is $104,000? A. Yes, sir, that is what I said be¬ 
fore, because the claims are considerably in excess of the 
schedules. In the schedule the bankrupt listed the claim of 
the Glens Falls Indemnity Company at $50,000, so there 
were hardly enough assets to start working on. 

19 Q. Now, is the claim of the Glen Falls Indemnity 
Company a secured claim in any respect? A. No 
claims have been allowed yet as being secured or unse¬ 
cured. We haven’t started having hearings on the claims 
vet. 

Q. Has the Glens Falls Indemnity Company claimed se¬ 
curity for its indemnification ? A. I haven’t looked at it yet. 

Q. Would you mind glancing over it— A. (Interposing) 
It is about 12 pages long. 

Q. Don’t you know, Mr. Cusick, whether they have ever 
made any claim? A. They haven’t made any claim on me, 
but I understand they are going to make a claim, and I 
understand several others are, too. 
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Q. What is the nature of their claim? A. From what 
I understand it is that the Glens Falls Indemnity Com¬ 
pany went on the bond—that is, the completion bond of 
the contractor—and they are liable to pay off for the ma¬ 
terial bills and so forth of the bankrupt concern covered 
by the bond, and at the time the bond was written they 
claimed they had a lien on the proceeds coming from that 
job because they were paying the bills on the job. 

Q. In other words, they claim a lien against this fund for 
which you are now suing; is that correct? A. That is cor¬ 
rect—not against this fund—1 don’t thing they are claim¬ 
ing a lien against the fund on which I am suing; they 
claim a lien on the equipment and also the proceeds from 
the Frederick job. 

Q. All right, and if this $17,000 which was deposited in the 
Second National Bank was the proceeds of the Fed- 
20 crick job, ihe Glens Falls Indemnity Company claims 
a lien on it as the proceeds of that job, does it not? 
A. I don’t know, but if they did I would contest it; I am 
claiming this money for the general unsecured creditors. 

Q. I understand that, but as far as the record shows now 
the recovery from the Second National Bank, if any, 
would be subject to the lien of the Glens Falls Indemnity 
Company; is that right? 

Mr. Gallagher: Your Honor, I am going to object to it 
because we are getting into a highly technical point of law— 

The Witness (interposing): Of course, the trustee— 

The Court (interposing): The objection is sustained. 

Bv Mr. McGarraghv: 

Q. How much is the claim of the Wilmuth Paving Com¬ 
pany? A. As I said, none of these claims were filed with 
the trustee; they were filed with the Referee. 

Q. Just for my information, when does the trustee have 
occasion to go over them? A. When all the claims are 
collected and they then decide as to what the amount of 
claims are, and what has been received, and figure up what 
the dividend is to be. The trustee does not represent the 
secured creditors but is only for the unsecured creditors. 

Q. But you did not testify in court this morning with 
respect to those claims, did you? A. No; I meant only to 
testify to the fact that there wasn’t enough money there 
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to pay claims. 1 would be glad to go through this if you 
want, or leave it here and you can pick out any claim you 
want, to save time. 

Mr. McGarraghy: We might save time, your Honor, if 
I might examine the claims during the recess, or over 

21 the evening, and then call Mr. Cusick back as to those 
particular ones. 

The Court: That is agreeable. 

By Mr. McGarraghy: 

Q. Mr. Cusick, you referred to the schedule filed by the 
bankrupt company in June, I guess it was, 1937 ? A. That’s 
right. 

Q. And that showed a total of $147,000 of liabilities, did 
it not? A. I think it was $148,000, if I am not mistaken, 
$148,870.28. 

Q. Well, that is made up of certain tax items— A. (In¬ 
terposing) The tax comes out first before anybody gets it. 

Q. I was looking at the other schedule, this $147,000, 
according to your schedule, or $148,000, whichever it may 
be, according to the schedule filed by the LaPorte Construc¬ 
tion Company, $50,464.65 was as to the Glens Falls In¬ 
demnity Company of Glens Falls, New York; right? A. 
Yes, sir, that is right. 

Q. Now, you referred to Schedule B listing the equip¬ 
ment listed on the schedule, $28,285; for which the com¬ 
pany received—or you received—$10,575.05; was that sold 
at public auction? A. Public auction. 

Q. Was it sold in entirety or was it broken down? A. It 
was broken down and sold and, as I say, it was advertised 
rather extensively in Washington papers, a list of all the 
equipment, and, in addition to that, it was advertised in 
the Frederick newspapers, and then postcards were sent 
around to persons interested in buying equipment, such as 
second-hand dealers and also contractors and builders. 

Q. But it was not sold as a going concern but sold 

22 in pieces, but it was finally sold? A. Oh, yes; you 
see, when he went into bankruptcy there would be 

an air compressor on one street, and something else on an¬ 
other street, and a steam shovel on another, and I had 
to go up there and go all around the town, probably 10 
or 15 miles, to collect it, and we assembled it in a ware¬ 
house. 
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Q. Now, did the bankrupt in its schedule of assets list 
any other assets? A. Yes, sir, it listed the trust company; 
that is the check which I said I received from them; and 
they they listed the County of Arlington, $23,756.93; and 
then $1,655.01 from the County of Arlington. 

Q. That is two items from the County of Arlington? A. 
Yes, and the mayor and aldermen of the City of Frederick, 
$34,763.23; and the Department of Agriculture, Bureau of 
Public Roads, $4,852.98; that is what I testified about; and 
the City of Baltimore, $2,158.32; a dividend earned from 
Liberty Mutual Insurance Company, $3,922.89; claims 
against the County of Arlington which were estimated at 
$7,000: and the claim against J. LaPorte Corporation, $18,- 
652.93 listed at the value of one dollar. 

Q. In other words, as far as that claim was concerned 
the bankrupt company assessed a value of only one dollar 
as to that ? A. That is correct. 

Q. And what is the total that the schedule shows of assets 
of the company when filed in June, 1937 ? A. Listed them at 
$108,902.26. 

Q. When we refer to a schedule we mean that that is a 
schedule filed under oath? A. That’s right. 

By the bankrupt company on forms provided by 
23 the Bankruptcy statute? A. That is correct. 

By the Court: 

Q. How much was that? A. $108,902.26. Of course, you 
know, we did not receive any of that; for instance; the 
Liberty Mutual Insurance Company, listed the insurance as 
owing the LaPorte Company $3,982.83; as a matter of fact, 
they owed the Liberty Mutual Company for payment of 
premiums on that policy. 

Q. Yes, and the premium to the insurance company and 
the dividend were offset one against the other? A. No, 
the dividend never came into effect until after the year 
and after the payment of the premium, and they hadn’t 
paid the premium; and the City of Baltimore, that was de¬ 
termined there was nothing there. 

Q. Now, how was that determined that there was nothing 
there? A. By taking it up with the City of Baltimore and 
spending in the aggregate probably three or four months 
trying to collect it. 
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Q. Did you litigate it ? A. No, I didn’t litigate it because 
the claim had been assigned a long time before the LaPorte 
Construction Company had gone into bankruptcy. 

Q. Let me interrupt you: When you say it had been as¬ 
signed, what do you mean by that? A. It did not belong 
to the LaPorte Company. 

Q. You mean that though they listed it as a valuable 
asset they did not own it? A. That’s right. 

Q. To whom did they assign it ? A. I will have to look 
through the records to tell you. 

24 Mr. Gallagher: That assignment ran to J. La¬ 
Porte as an individual and to J. LaPorte’s lawyer 

in Baltimore. 

Bv Mr. McGarraghv: 

Q. You mean that because of the assignment you could 
not enforce the claim; is that correct? A. That is correct. 

Q. But it does not follow that it was not a valid claim; 
J mean you did not determine—The validity of the claim 
has never been determined? A. Well, I think we -went as 
far as we could. 

Q. Of course, you could go to litigation on it and get 
ihe Court to pass on it? A. We could wraste the assets of 
the estate by litigation, I would say. 

Q. Now’, about the other claims, w’hat are the others? A. 
Claims against the County of Arlington; it wras estimated at 
$7,000 in connection wdth that case; and the other claim 
from Arlington, there was litigation in Virginia on that, 
and there were numerous conferences w r ith the Common¬ 
wealth’s attorney over there. 

Q. Weren’t they claims for balance which the LaPorte 
Construction Company believed were due it from the Ar¬ 
lington job for extra work? A. Extra work; some was for 
extra work. 

Q. In other words, the LaPorte Construction Company 
had set up on its books a claim against the County of Ar¬ 
lington for approximately $7,000 for extra work which 
they claimed had been done ? Q. That is correct. 

A. What about the claim against the City of Fred- 

25 erick? A. We made a demand on them for that; that 
is the retained percentage. I understand w T hat La¬ 
Porte did in Frederick, there were certain streets where 
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there was no rock on those streets that were dug up, and 
then toward the end of the job almost all the streets they 
had to dig up consisted almost of solid rock so that it cost 
more than it did at the beginning of the job, and Frederick 
retained that, and I understand that it cost more than the 
contract price to complete the job, and, in addition to that, 
several residents have claims against the LaPorte Construc¬ 
tion Company for damage to their property, and the mayor 
of Frederick said he would not release any of the money 
even if it was due the estate until after it was litigated. 

Q. The amount listed as being due from the City of Fred¬ 
erick represents the amount of retained percentages? A. 
I think that is correct. 

Q. Now, coming back to the question of these claims, 
have you inquired into the validity of them yet? A. No, 
that is not done until the assets have been collected. 

Q. In other words, the (liens Falls Indemnity Company 
£104,000, have you determined whether or not that is a 
valid claim? A. I have not; as a matter of fact, it is my 
duty to contest those claims, and if there is any question 
about them not to pay them. 

(Thereupon a recess was taken, after which the following 
occurred:) 

The Court: You may proceed. 

By Mr. McGarraghv: 

Q. Mr. Cusick, have you listed all of the assets—Were 
there any other assets than we have been discussing? 
A. No. 

26 Q. I just wanted you to testify if there were any 
others. A. No, that is all; that is $12,677—the sum 
total of $18,013.05. Of course, out of that, as I testified, 
were paid auctioneer’s fees and the advertising. 

Q. But that is the total recovery? A. That is the total 
recovery. 

Q. What I meant was the assets listed by the company? 

I thought you said they were approximately $108,000, 
did you not, according to the schedules? A. Yes, liberty 
Mutual were $3,982.29 dividends, earned dividends, and 
then over in the amount of liabilities that the LaPorte 
Company owes, it says it owes to Liberty Mutual, I think, 
nine thousand dollars and something. 
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Q. That was premiums due the Liberty Mutual Insurance 
Company? A. That’s right. 

Q. The Liberty Mutual was one of the petitioning cred¬ 
itors in this case, was it not? A. Yes, sir. 

Q. Along with the Glens Falls Indemnity Company? A. 
That’s right. 

Q. You did not represent the Glens Falls Indemnity Com¬ 
pany? A. No, sir, I did not represent any of the creditors 
at all. 

Q. Mr. Gallagher does represent the Glens Falls Indem¬ 
nity Company? A. Yes; as I say, the creditors could not 
agree and they selected me because I was disinterested. 

Q. You haven’t inquired into the claim of Glens Falls In¬ 
demnity Company as to how much of it is good, if any, 
have you? A. No. 

27 Q. I understood you to say a minute ago it was 
your duty to contest the claim of Glens Falls In¬ 
demnity Company? A. I said 1 would contest it if I 
thought it wasn’t correct, if the evidence shows it was not 
a valid claim I would contest: otherwise I would not. 

Q. And that does apply to all of them? A. Yes. 

Q. At the present time you haven’t inquired as to the 
bona tides of any of them? A. No, I wouldn’t say that. 

Q. What would you say ? A. 1 would say I have inquired 
into the present suit. 

Q. As to the present suit—we tiled claim. 

Mr. Gallagher: You have a chance to. 

The Witness: You have the chance. 

By Mr. McGarraghy: 

Q. I understand, but as to any of the claims that have 
been filed have you inquired into any of the claims that 
have been filed? A. Do you mean has there been a hear¬ 
ing on them? 

Q. I mean have you personally reviewed any of them as 
to whether or not they should be allowed? A. Oh, yes, I 
have glanced through them. 

Q. Have you reached a determination as to that? A. 
Yes, I have reached more or less of a determination; I 
would say that there were some of them that were valid 
claims, because in dealing with the equipment it has come 
to my knowledge that some of them were valid. 
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Q. Can you tell us which ones of them you have deter¬ 
mined were valid? A. Well, now, here is one for the 

28 Social Security for $2,207.33. 

Q. That is a valid claim is it ? A. Yes, sir. And 
then there is capital stock in the amount of $261.24. 

Q. What do you mean capital stock? A. The capital 
stock tax. 

Q. Oh, capital stock tax. 

Mr. Gallagher: If your Honor please, I am going to 
enter an objection to the further consideration of the va¬ 
lidity of these claims tiled in the bankruptcy case princi¬ 
pally in the interest of saving time, and the ground of my 
objection is that it is irrelevant here; it does not go to 
show the solvency of this company in any way, and whether 
the claims were valid the amount of them has nothing to 
do in the proceeding, and I object as irrelevant. 

Mr. McGarraghv: Then, I might ask counsel the pur¬ 
pose of going into them if T may not inquire into them in 
connection with proving his case— 

The Court (interposing): Objection overruled. 

The Witness: Now, here are a list of notes: Clarendon 
Trust Company, one note of J. A. Laporte Construction 
Company payable on demand to the order of the Claren¬ 
don Trust Company in the principal sum of $9,000 with 
interest thereon, with provision for the payment of at¬ 
torney’s fees of 10 per cent of principal and interest, due, 
interest on the note, December 1, 1936; one note, J. A. 
LaPorte Construction Company, payable on demand to the 
order of the Clarendon Trust Company in the amount of 
$3,000, one note indorsed by Joseph A. LaPorte, made by 
the J. A. LaPorte Construction Company in the 

29 principal sum of $8,000 payable on demand; in¬ 
terest on that note was paid through December 31, 

1936, with judgments entered—T have a copy of the judg¬ 
ment. Now, it would seem apparently there is no question 
about that claim. 

Q. When did you decide that they had a good claim ? A. 
When did I decide? 

Q. Yes. A. As I said, the claims have never come up for 
official hearing. 

Q. In other words, in going through this now you say 
it is good; is that right? A. No, I don’t say that now, today, 




22 RALPH A. CUSICK VS. SECOND NATIONAL BANK. 

or last week, but I have been trustee since 1937 and every 
now and then 1 would glance through, not for the pur¬ 
pose of seeing whether it was valid— 

Q. (Interposing) In other words, you have never passed 
on the validity of any claims; is that correct ? A. It is not 
for me to pass on them, it is for the referee to pass on them. 
It is for me to make objection to it, but it is for the referee 
to pass on it. I have no right to allow or disallow it. 

Q. None of them have finally been allowed? A. Well, 
they have not been allowed because they haven’t come up 
for consideration. 

Q. I understand, but my question is simple, as yet they 
have not been allowed? A. That is correct. 

Q. Now, dealing with the claim of Glens Palls Indem¬ 
nity Company of Glens Falls, New York, I understand you 
to say that that was on a bond whereby the company guar¬ 
anteed the performance of the completion of the project in¬ 
cluding payment of all material men, supply men, 
30 and so forth? A. That is correct. 

Q. Well, have you inquired into whether or not 
there is any duplication between the claims of supply men 
and material men filed with you in the claim of the Glen 
Falls Indemnity Company? A. No, I think that there may 
be some, I don’t know, but my recollection is that when the 
Glen Falls Indemnity Company paid one of the claims they 
took an assignment from the creditor. 

Q. But you—To put it this way, you couldn’t say that 
some of the claims of creditors listed on the schedule filed 
by the LaPorte Construction Company are not also in¬ 
cluded in the claim of the Glen Falls Indemnity Com¬ 
pany? A. I couldn't say that just now, but I can glance 
through it and tell you whether that is true or not. 

Q. Have you got the claim of the Glen Falls Indemnity 
Company there? A. Do you know who filed this? 

Mr. Gallagher: No, sir. 

Bv Mr. McGarraghv: 

Q. Do you know who acted as counsel in the preparation 
of the filing of this? A. I do not. 

Q. Mr. Gallagher was counsel for the Glen Falls Indem 
nity Company, wasn’t he? A. I don’t know that he was 
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counsel; Mr. Gallagher represented Glen Falls, I think, 
or appeared at the meeting on behalf of some creditors, 
at the first meeting, and then it was necessary to engage 
counsel in regard to the expedition of certain suits and re¬ 
quired some one who had been familiar with the dealings 
of the LaPorte Company, and in my petition T asked that 
Mr. Gallagher be appointed as counsel, and the Ref- 

31 eree, I think, agreed to note that he had appeared 
for one of them or had an interest in it, but in spite 

of that made him counsel in the case. 

Q. But my question was whether Mr. Gallagher repre¬ 
sented the Glen Falls Indemnity Company. A. I don’t 
know, I don’t know anything about that. 

Mr. Gallagher: Why don’t you ask Mr. Gallagher? 

Mr. McGarraghv: Wait a minute, 1 am interrogating 
Mr. Cusick. 

The Witness: As I say, I came into the case and they 
elected me, I don’t know what the connection was. 

By Mr. McGarraghy: 

Q. I show you an affidavit dated August 2, 1937, in 
the bankruptcy proceeding and made by you. A. Yes. 

Q. In which you said, “Said attorney represents no in¬ 
terests adverse to the trustee for general creditors except 
that he represents in this proceeding the Glen Falls Indem¬ 
nity Company, one of the petitioning creditors on whose 
behalf he may at some future time find it necessary to as¬ 
sert a lien against certain sums to be collected by the trus¬ 
tee, in which event he will submit his resignation, but until 
such time his service will be invaluable and it would be to 
the interest of all parties to collect as many assets as pos¬ 
sible with the least expenditure of time.” 

Did you say that in the affidavit? A. Yes, sir. 

Q. Has Mr. Gallagher since resigned as attorney either 
for you or for the Glen Falls Indemnity Company? A. No, 
because, as I said before, the time for the consideration 
of claims has not arisen, and as soon as that time arrives 
he is to resign as attorney there. 

Q. And the status which existed under that affi- 

32 davit 'which I just read to you continues at this time? 
A. That is correct. 

Q. So that he was attorney for the Glens Falls Indemnity 
Company when this proof of claim was filed? A. As I 
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said, I don’t know whether he filed claim for them, but he 
had some connection with them. 

Q. You are familiar with the schedule of liabilities, in a 
general way, filed by the J. A. LaPorte Construction Com¬ 
pany, are you not? A. Yes. 

Q. In glancing over this proof of claim was the first time 
you have listed creditors; in the claim by the Glen Falls 
Indemnity Company do you know whether or not any of 
those creditors as being paid are listed on the schedule of 
creditors? A. I think nearlv all of them are. 

Q. You think nearly all of them are listed as individual 
creditors? A. If you will call the names, I can tell you 
definitelv. 

* | 

Q. Here is one, A. L. Weston, Berkshire County, Mas¬ 
sachusetts. A. What is the name? 

Q. Weston. A. That is Weston Joint, isn’t it? There 
is some other name. 

Q. It is gaskets, and things like that. A. There is a 
'Weston Joint, I just learned that since I have been in this, 
that there are several names of Weston Joint. 

Q. If you have that listed, how have you that listed? 
A. I haven’t the list. 

Q. I assume it is Weston, because it is referring to forms 
and gaskets; let’s see, there is another, Lajoca Cor- 
33 poration of Pennsylvania. A. That is listed. 

Q. Have you the Hercules Powder Company? A. 
That is $125.24, that will increase the liabilities. 

Q. You have listed the claim of the Lajoca Corporation 
for $125? A. Yes. 

Q. You have the Hercules Powder Company? A. No, I 
don’t have that here, so that is an additional claim. 

Q. It is not in addition— A. (Interposing) It is in 
addition to these schedules. 

Q. The Hercules Powder Company isn’t listed on there 
at all ? A. I don’t find it. I beg pardon. That is on sched¬ 
ule A-l under the creditors who are to be paid in full, or 
whose priority is secured by law, that is the Hercules 
Powder Company. 

Q. How much is that? A. $2,164.50. 

Q. So when the Glen Falls Indemnity Company paid 
$1,775 that again reduces the liability? A. That is correct. 

Q. Have you the Socony-Vacuum Oil Company? A. 
Yes, sir, $98.50. 
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Q. Have you the Crucible Steel Company of America? 
A. $631.34. 

Q. And this schedule shows they set it up by paying $400 
and that reduces it accordingly; then apparently in addi¬ 
tion to items of claims that they paid, that is the bonding 
company has paid certain of the creditors; that is correct? 
A. That is correct. 

Q. And made their demand on the basis of their 

34 claim against you as trustee in bankruptcy? A. That 
is right; in other words, there is only one claim being 

asserted. In other words, if the bankrupt paid you $50 for 
materials furnished and the bonding company paid the 
$50, the bonding company would have the claim signed and 
it would only be paid once. 

Q. But what I am driving at is that there is a duplica¬ 
tion of these items in this $150,000 claim of the bonding 
company because on the schedule all debts owing to the 
company you have got all of the people who are also in¬ 
cluded in the bonding company? A. Well, when you con¬ 
sider the claims for payment, you do not consider the 
schedules, you consider the proof of claim. 

Q. I understand. A. And there would only be one proof 
of claim, either the creditor or the Glen Falls Indemnity 
Company. 

Q. But you have stated, as I recall it, because the claim 
of the Glen Falls Indemnity Company was approximately 
$100,000, it necessarily increases the debts of the company 
as against the $148,000 shown in the schedule. A. The 
$148,000 against the $50,000, yes. 

Q. Isn’t it a fact that none of the items shown on the 
$148,000 were in fact paid by the Glen Falls Indemnity 
Company and are included in the claims of the Glen Falls 
Indemnity Company against the trustee in bankruptcy? 
A. Yes, sir, that is right. 

Mr. McGarraghv: If your Honor please, I realize that I 
am spending a lot of time on this point, but perhaps if we 
may have offered in evidence for the purpose of refer¬ 
ence and discussion with the jury the claim of the Glen 
Falls Indemnity Company and the schedule filed by 

35 the debtor, the LaPorte Construction Company, then 
overnight or at some time we can compare them and 

may draw some conclusions from them, and I offer that in 
evidence for that purpose. 
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Mr. Gallagher: I would have to object to their receipt, 
your Honor, on the ground that this has nothing whatever 
to do with this case for the same reason that I made my ob¬ 
jection to this other question; there are two or three ques¬ 
tions to be determined here, first whether the company was 
solvent, whether the bank knew it, and whether the deposit 
was made in the usual course of business and subject to 
withdrawal. That is all the case has for determination, and 
this excursion into claims filed in the bankruptcy case has 
nothing whatever to do with this case, and I object to the 
receipt of the matter he is offering in evidence on the 
ground it is irrelevant. 

The Court: The exhibits may be received. 

Mr. McGarraghy: And may they both be marked? I 
don’t know how they can be marked, because they are both 
official records of the court. 

The Court: That will make no appreciable difference, 
will it? 

Mr. McGarraghy: May the schedule in the proceeding in 
bankruptcy 3489 filed on June 17, 1937, be received as De¬ 
fendant’s Exhibit No. 1? 

The Court: And you are offering it in evidence? 

Mr. McGarraghy: Yes, your Honor, and the proof of 
claim, the amended proof of claim by the Glen Falls In¬ 
demnity Company in the same bankruptcy proceeding filed 
December 7, 1937, be received in evidence as Defendant’s 
Exhibit No. 2. 

(Thereupon the documents in question were re- 
36 ceived in evidence and were marked “Defendant’s 
Exhibit No. 1,” and Defendant’s Exhibit No. 2.”) 

Mr. McGarraghy: I think that is all, Mr. Cusick, but may 
we have the understanding that was reached some time ago 
that Mr. Cusick may be recalled for further cross-exam¬ 
ination after these have been examined? 

The Court: Yes. 

Mr. Gallagher: I have one or two questions on redirect. 
Redirect Examination 
By Mr. Gallagher: 

Q. With respect to the assets of $108,000 which were 
listed in the bankruptcy schedules, to what extent were 
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those realized upon? A. Just what I testified to, that the 
$18,013.05 is all that has been recovered. 

Q. Now, with respect to the item of $18,000 which was 
shown as an asset, do you know what actually happened to 
that $18,000? 

Mr. McGarraghy: Now, just a second. It isn’t shown 
as an asset of $18,000. 

Mr. Gallagher: Well, it is as of one dollar. 

Mr. McGarraghy: All right, one dollar. 

The Witness: That had been assigned by the party by 
whom it was owing, I think that was the old LaPorte Com¬ 
pany, so the trustee made no further effort to collect it, 
and it was not part of the assets in the estate so, therefore, 
nothing was recovered. 

By Mr. Gallagher: 

Q. Do you know whether that assignment was effectu¬ 
ated? A. Yes. 

37 Q. It was? A. Yes. 

Q. Now, with respect to the item of some $7,000 
shown as an asset and as being due from the County of 
Arlington, what did you do with respect to that claim ? A. 
There were two, and that was the one that we had litiga¬ 
tion in the court over there, and we pursued it through the 
court and the Court decided the trustee was not entitled to 
it, so we didn’t collect it. 

Q. That is, you as trustee were not entitled to the money? 
A. That is right. 

Q. And that was with respect to the retained percentage? 
A. That is right. 

Q. Now, with respect to the other claim against Arling¬ 
ton County which they retained, what did you do with re¬ 
spect to that? A. Well, we went over there, you went over 
there with me on several occasions and had conferences 
with the Commonwealth Attorney there, and examined all 
the records, and found out that there was no basis at all for 
the claim, that we were not entitled to it. 

Q. And after pursuing these assets that you listed in the 
amount of $108,000, as I understand you, you netted some¬ 
thing like $18,000? A. Well, I will say it was less than that 
because there were expenses in connection with the estate 
that were paid out. 
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Q. Now, you have had some experience in bankruptcy 
matters before, have you not? A. Some. 

Q. Is it or is it not customary for the attorney for one of 
the creditors in a bankruptcy case to be appointed 

38 attorney for the trustee? A. Oh, yes. 

Q. Have you ever heard of a bankruptcy case 
where the attorney that was appointed for the trustee was 
not previously involved in the bankruptcy proceeding? A. 
No, they usually do that for the reason that the attorney is 
familiar with the procedure, or is familiar with the facts of 
the bankruptcy, or in some way is more familiar with it than 
one just coming into the case. 

Mr. Gallagher: That is all. 

Mr. McGarraghy: If I may ask a question in re-cross-ex- 
amination, your Honor? 

Re-Cross-Examination 

By Mr. McGarraghy: 

Q. Mr. Gallagher has discussed this $18,000 claim against 
the LaPorte Company; you say that was assigned? A. 
That is correct. 

Q. Assigned to w'hom? A. Oh, I think to LaPorte and 
I think to his brother and to his wife. 

Q. Do you know when that was done? A. Well, it was 
done before the trustee took over the assets, and I think 
before there was any difficulty which arise in connection 
with the matter. 

Q. Well, do you know that? A. I don’t know it, no, sir. 

I mean I would have to go through it to get the exact in¬ 
formation, if you want it. 

Q. I would like to get the facts. Isn’t it a fact that there 
was another LaPorte Company that had a claim 

39 against the City of Baltimore? A. Yes. 

Q. And the claim of this LaPorte Company was 
against the proceeds of the other LaPorte Company’s 
claim against the City of Baltimore; is that right? A. As I 
remember it, I think at the time the new corporation was 
formed the claim against the City of Baltimore was as¬ 
signed to the new corporation. That the directors met 
right after it was assigned and canceled the assignment 
and then substituted something else for it, and then when 
the case was finally settled it resulted that the money was 
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paid to LaPorte personally and I think some others rather 
than the corporation, but it is all in the testimony before the 
Referee which was taken down stenographically. 

Q. Isn’t it a fact that the claim against the City of Bal¬ 
timore was not decided until about a month prior to the 
adjudication in bankruptcy? A. I couldn’t tell you, but the 
transcript there will tell you exactly. 

Q. Did you inquire into it? A. I did at the time, yes, 
and the transcript will give you the exact date. 

Q. If you examined the transcript would you be able to 
refresh your memory as to when it was decided? A. What¬ 
ever the transcript says, that is when it was. I do not have 
any exact memory. I do know we didn’t get anything from 
it; we pursued it as far as we could. 

Q. Here is the testimony of the hearing before the Ref¬ 
eree in Bankruptcy on August 7, 1937, in which the ques¬ 
tion was asked— A. (Interposing) Who asked the ques¬ 
tion? 

40 Q. I think either you or Mr. Gallagher, Mr. Gal¬ 
lagher asked of Mr. LaPorte about this claim where 
they got a verdict of $60,000 against the City of Baltimore 
that had been paid over to the LaPorte Corporation, which 
was the other corporation, “It has been paid already?” 
“Answer: Yes. 

“Question: WLen was it paid? “Answer: It was paid 
I think about a month ago.” 

Now, that hearing was on August 7, 1937 ? A. Yes. 

Q. So would vour testimony be that that is correct? A. 
Yes. 

Now% read the next question—the one before. 

Q. “About a month ago? “Answer: Yes,” and then the 
trustee—you asked the question, “Since this bankruptcy?” 
and the answer was “Yes.” A. Now, read a little further. 

Q. And then Mr. Gallagher asked, “Is that still in the 
treasury of the old corporation?” 

And the answer, “The old corporation? No, it was an 
assignment made in April, 1934, to the attorneys who were 
handling the case in Baltimore.” 

A. That is what I testified to. 

Q. It had been assigned to attorneys in Baltimore? A. 
Yes, in other words, the assignment was made some two or 
three years before I came into it. 
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Q. Out of that the attorneys were to get their fee of a 
third? A. I don’t know as to the fees. 

Q. Out of that the attorneys were to get their fees 

41 of a third and the balance to be distributed to the 
creditors? A. And the creditors were listed, as I 

recall it, in fact, I think T have a certified copy of the pro¬ 
ceedings. 

Mr. McGarraghv: I have no further questions. 

The Court: Step down. 

(The witness thereupon was excused and retired from 
the witness stand,) 

Mr. Gallagher: Call Mr. Mitchell. 

42 Thereupon Dennison S. Mitchell was called as a 
witness for and in behalf of the plaintiff, and being 

then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
By Mr. Gallagher: 

Q. State your full name. A. Dennison S. Mitchell. 

Q. Are you a certified public accountant? A. Yes, sir. 
Q. Will you please state what your training and expe¬ 
rience has been in accountancy? A. I am a graduate of 
Georgetown University; I have been practicing account- 
tanev for 6 years; also a Professor of Accounting at 
Georgetown University. 

Q. And what has your practical experience been? A. 
Public auditing for the past 6 years. 

Q. Have you been connected with any firm during that 
period? A. Yes, the firm of Councilor and Buchanan, and 
at the present time T am a member of the firm of James A. 
Councilor and Company. 

Q. Did you have occasion at any time when you were 
employed by Councilor and Buchanan to make an audit of 
the books of the firm known as J. A. LaPorte Construction 
Company? A. Yes. 

Q. About when w r as that? A. It wras during the latter 
part of January, 1937, at least the audit was started 

43 then. 

Q. Is this a copy of the audit which you prepared 
at that time? A. Yes, sir, it is. 
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Mr. Gallagher: I offer that in evidence, your Honor. 

Mr. McGarraghy: I have no objection. 

The Court: It wall be received as Plaintiff’s Exhibit 
No. 1. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter “Plaintiff’s Ex¬ 
hibit No. 1.”) 

By Mr. Gallagher; 

Q. Now, what is the date of that audit? A. The audit is 
dated January 15, 1937. 

Q. Since you made the audit have you had occasion to 
re-examine the books of the J. A. LaPorte Construction 
Company? A. Yes, I have during the last several weeks. 

Q. And have you examined the books with the idea of 
determining the financial condition of that company as of 
the 8th of January of the same year? A. Yes, I have. 

Q. And what is your opinion regarding the solvency of 
the J. A. LaPorte Construction Company as of the 8th of 
January, 1937? 

Mr. McGarraghy: I object. This witness is not com¬ 
petent to state a conclusion of that character. He may 
state the facts from which the jury may determine. 

The Court: I think that must be a question for the jury. 

By Mr. Gallagher: 

Q. In examining the books of the J. A. LaPorte Company 
could you say whether there were any important entries 
made in the books between January 8 and January 
44 15. A. Yes, sir, I have examined the books, and there 

were no entries that materially affect the financial 
condition of the company between those two dates. 

Q. Now, showing you the audit which you prepared, 
Plaintiff’s Exhibit No. 1, will you state, please, what the 
current assets of the company as of that time were? A. As 
of January 15, 1937, the current assets were some $64,000. 

Q. And what were the current liabilities? A. Current 
liabilities were approximately $156,000. 

Q. So that at that time the current assets of the com¬ 
pany were short of meeting the current liabilities of the 
company by how much money? A. The current liabilities 
of the company -were in excess of the current assets by 
approximately $90,000. 
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Q. Approximately $90,000? A. Yes, sir. 

Q. Now, that statement applies as well, does it not, to 
January 8, 1937? A. Yes. 

Q. Can you tell us—Does your audit show what the cur¬ 
rent assets of the company were as of the date of the audit? 
A. Yes, the total assets were $300,741.12. 

Q. And the total liabilities? A. I will have to get that; 
the total liabilities were $329,289.22. 

Q. Now, you have an item there in your audit covering 
machinerv and equipment of the company, do vou not? A. 
Yes. 

Q. What is the amount of that, do you know? A. 
45 The depreciated value of the machinery and equip¬ 
ment is roughly $75,000. 

Q. In other words, the machinery and equipment of the 
LaPorte Company is shown in that audit as an asset worth 
approximately $75,000? A. That is correct. 

Q. Now, is there an item there also relating to an amount 
of money which is shown on the LaPorte books as being due 
from the J. A. LaPorte Corporation, which is a different 
company, J. A. Laport Construction? A. Yes, there is 
an amount. 

Q. What is the amount of that item? A. Approximately 

$ 20 , 000 . 

Q. Now, if you correct the item shown for machinery 
and equipment by making it approximately $10,000, and 
if you deduct the item of $20,000, which is shown as an 
asset, which I have just described, then what is the rela¬ 
tionship between the total liabilities and the total assets of 
the company as of that date? A. Well, in that case the 
total liabilities of the company would exceed the total as¬ 
sets by approximately $50,000. 

Mr. Gallagher: That is all. 

Cross-examination • 

By Mr. McGarraghy: 

Q. May I look at that please? 

When does your Honor recess for lunch? 

The Court: At twelve-thirty. 

Mr. McGarraghy: What I had in mind was, perhaps if I 
could go over this at recess I might shorten up the exam¬ 
ination a bit. 
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The Court: Have you any general questionsf 

Mr. McGarraghy: 1 don’t think I have any gen- 
4(5 eral questions—T just want to ask you at whose re¬ 
quest did you make this audit ? 

The Witness: 1 think we set it out in the letter there, 
as I recall; yes, the Glen Falls Indemnity Company, ad¬ 
dressed to them. 

By Mr. McGarraghy : 

Q. When this audit was made as a request of the Glen 
Falls Indemnity Company, was it for their benefit? A. 
That is correct. 

Q. That was after the Glen Falls Indemnity Company 
had taken over the jobs, is that correct? Do you know? 
Can you answer? You don’t know whether or not that was 
after the indemnity company had taken over the work? A. 
No, I don’t know. 

Q. Did you personally make the audit? A. Yes, I was 
in charge of the audit. 

Q. Now, when you reached—I understood you to state 
that there was some balance sheet which showed you made 
two audits, as I understand it, you make one audit from the 
books and then did you make some other kind of audit? A. 
No, I just made the one audit. 

Q. From the books? A. Yes, sir. 

Q. Didn’t you say according to the books they reflected 
a solvent condition of the company; that is, the assets ex¬ 
ceeded the liabilities? A. No, I did not. 

Q. What was the figure you used and which Mr. Gal¬ 
lagher had you reduce by putting the plant and equipment 
at $10,000 instead of $78,000? A. If you will refer 
47 to the balance sheet—you will see that the depre¬ 
ciated value of the equipment is approximately 
$75,000; also we had an account receivable of $20,000; as 
I recall, Mi*. Gallagher stated that if the allowed value, the 
sales value of equipment was $10,000, less $20,000 of ac¬ 
counts as shown on there as worthless, what effect would 
that have on the total assets? 

Q. And according to the books from this balance sheet 
the company had total assets on January 15, 1937, of $360,- 
741.10, right? A. Yes. 
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Q. And its total liabilities would be the total of the 
two items, or $329,289.22; is that right? A. Yes, sir. 

Q. Or an excess of assets over liabilities as shown by the 
books of approximately $31,000; is that right? A. Yes, 
sir. 

Q. Now, in your item of machinery and equipment that 
cost $100,000, $100,295.36? A. No, I wouldn’t say it did; 
the history of that as explained in our notes says that ma¬ 
chinery and equipment was donated to the corporation by 
Mr. LaPorte of the former corporation, and was carried 
on the books at that figure. The corporation did not pay 
that for it. 

Q. It is carried on the books at the original value of 
$100,295? A. Yes, sir. 

Q. Now; do you know when the corporation took over 
that equipment? A. No, I do not. 

48 Q. Did you inquire into that? 

The Court: I think that will be all for now; the 
jury will be excused to one-thirty. 

Mr. McGarraghv: Your Honor, may I be privileged to 
take that? 

The Court: Yes, you may take that during the noon hour. 

(Thereupon at 12:30 o’clock p. m., recess w T as taken until 
1:30 o’clock p. m., this date.) 

49 After Recess 

(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:30 o’clock 
p. m., whereupon the following proceedings and transac¬ 
tions were had and testimony was taken:) 

Proceedings, Transactions, and Testimony 

The Court: You may proceed. 

Thereupon Dennison S. Mitchell was recalled as a witness 
for and in behalf of the plaintiff, and having been previ¬ 
ously duly sworn by the Clerk of the Court, resumed the 
witness stand and, upon further examination, testified as 
follows: 

Cross-examination (resumed) 

By Mr. McGarraghv: 

Q. Mr. Mitchell, referring to your audit dated February 
12, 1937, which has been offered in evidence as Plaintiff’s 
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Exhibit No. 1, covering the letter addressed to the Glens 
Falls Indemnity Company, Glens Falls, New York, that 
bears the signature of Councilor and Buchanan, certified 
public accountants. 

You were employed by that firm? A. Yes, I worked fci¬ 
thern ; I wasn’t a partner. 

Q.. And that is the signature of Councilor and Buchanan ? 
A. Yes. 

Q. That represents their certification of the result, of the 
audit? A. That refers to what precedes the signature. 

Q. Well, the signature is on the second page, and there 
are a number of exhibits following that, but their signature 
comprehends everything that is in that document? 
50 A. Yes. 

Q. It covers all the exhibits attached to it? A. 
That is correct. 

Mr. McGarraghy: That is all, your Honor. 

Redirect Examination 
By Mr. Gallagher: 

Q. Now, with respect to the matter above that signature, 
here is a statement here to the effect that the balance sheet, 
Exhibit A, is a part of that audit; that is not certified. Can 
you explain why it wasn’t certified? A. Yes; when we 
made that audit we found that the records were in very 
poor condition, and in order to determine the accuracy of 
the liability of the company, we corresponded with cred¬ 
itors. That is regular auditing procedure, and because of 
the discrepancy between what the creditors stated was owed 
to them and what the record showed, we thought that there 
might be some undisclosed liabilities. In other words, the 
liabilities might be greater than the liabilities stated in the 
balance sheet. 

There was another reason, which was because we didn’t 
make any independent verification of the machinery and 
equipment and their fixed assets, which we felt might be 
overstated. 

Q. Now, directing your attention again to this balance 
sheet, will you state, please, the amount of cash which the 
.T. A. LaPorte Construction Company had in the bank as of 
the date of the audit? A. $144.90. 
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Q. As of the same date what were their current liabili¬ 
ties, outstanding bills? A. Their current liabilities were 
$156,964.70. 

51 Q. So that they had liabilities of more than $150,- 
000, current liabilities of more than $150,000, at a 

time when they had $144 in the bank? A. That is correct. 

Q. Now, Mr. Mitchell, will you state again, please, what 
your training has been as a certified public accountant ? 

Mr. McGarraghy: I object, if the Court please, as being 
improper redirect examination. 

The Court: 1 think that was sufficiently covered. 

Mr. Gallagher: If your Honor please, we feel that it is 
proper for this witness to state an opinion as an expert 
witness, and we have some authority here now, and we 
would like to lay a foundation for questions along that line: 
we want to qualify him. 

Mr. McGarraghy: If your Honor please, I still submit 
that it is improper on redirect examination. 

The Court: The statute will tell you how to determine 
that question. 

Mr. Gallagher: Yes, your Honor; the Bankruptcy statute 
covers the question of insolvency and what it is. 

The Court: Then the jury knows the facts; it isn’t neces¬ 
sary to have any further discussion. 

Mr. Gallagher: It is our feeling that this witness is an 
expert, and that the jury would be affected by an expres¬ 
sion of his opinion. 

The Court: I will look at your authorities; you say you 
have some authorities? 

Mr. Gallagher: Yes, we have a case here. 

The Court: What kind of an opinion did you wish him 
to express? 

Mr. Gallagher: On the solvency of the corporation. 

52 Mr. McGarraghy: The corporation is in bank¬ 
ruptcy. 

Mr. Gallagher: No, I don’t think that makes any differ¬ 
ence in this. 

(Thereupon counsel for the respective parties and the 
reporter approached the bench, where the following oc¬ 
curred out of the hearing of the jury:) 

Mr. Gallagher: This is the case of Lucas versus Swan, 67 
Federal, 1933 (handing the volume in question to the 
Court). 



RALPH A. CUSICK VS. SECOND NATIONAL BANK. 


37 


The Court (after referring to the volume in question): 
Furthermore, this witness has stated that he made no in¬ 
vestigation of anything other than the books, so all he could 
express an opinion on would be the books. 

Mr. Gallagher: It was my understanding that he said that 
he had, but if I ask him I am sure his answer will be in the 
affirmative. 

May I ask him now? 

The Court: Yes. 

(Thereupon counsel for the respective parties and the 
reporter resumed their places in the court room, and the 
following occurred within the hearing of the jury:) 

By Mr. Gallagher: 

Q. Mr. Mitchell, in preparing an audit of this LaPorte 
Company, just what procedures did you go through? A. 
The usual audit procedures, examined the books and rec¬ 
ords and their data there, and we had correspondence with 
the banks and creditors and with involved persons; I would 
say that is the usual procedure. 

Q. Did you make any investigation of your own other 
than what you found on the books? A. In addition to the 
books? 

53 Q. Yes. A. Yes, we always examine the supple¬ 
mentary evidence. 

Q. Did you make any inquiry of other parties involved 
that had financial relationships with the company? A. Yes, 
we sent letters to every creditor that we had any records of; 
we asked the banks for statements and asked for bank bal¬ 
ances and if they had any loans outstanding to them, and, 
of course, we made inquiries from the bookkeeper and trea¬ 
surer of the company. 

Mr. Gallagher: May I proceed, your Honor? 

The Court: I understood the witness to say that he made 
no investigation as to the value of the equipment and assets 
claimed. 

The Witness: That is correct to a certain extent, your 
Honor. The only examination that we made regarding that 
was by asking the treasurer and getting a statement from 
him, a detailed list as to the equipment. We made no inde¬ 
pendent verification of it; we didn’t examine the equip¬ 
ment. 

I may state that is the usual auditing procedure. 
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By the Court: 

Q. You made no appraisal? A. No, sir! 

The Court: I think the objection is good. 

Mr. Gallagher: May I have an exception? 

The Court: Yes. 

Mr. Gallagher: That is all I have. 

Mr. McGarraghy: That is all I have. 

Mr. Gallagher: If the Court please, may Mr. Mitchell he 
excused? 

The Court: Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

54 Thereupon Louis E. Eichelberg was called as a 
witness for and in behalf of the plaintiff, and being 
then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
By Mr. Gallagher: 

Q. What is your position, Mr. Eichelberg? A. City Reg¬ 
istrar and Collector of Taxes for the City of Frederick, 
Maryland. 

Q. I show you a check dated August 7,1936, in the amount 
of $11,935.31, drawn to the order of J. A. LaPorte Construc¬ 
tion Company, bearing your signature, and I ask you if that 
is your signature (indicating)? A. That is my signature, 
yes. 

Mr. Gallagher: I offer that in evidence, your Honor, as 
Plaintiff’s next exhibit. 

Mr. McGarraghy: No objection. 

The Court: It will be received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter “Plaintiff’s Ex¬ 
hibit No. 2.”) 

By Mr. Gallagher: 

Q. I show you another check which is dated December 8, 
1936, in the amount of $22,298.98 payable to the J. A. La¬ 
Porte Construction Company and bearing the signature of 
Louis E. Eichelberg, and I ask you if that is your signature 
(indicating)? A. Yes, sir. 
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Mr. Gallagher: I offer that in evidence as plaintiff’s next 
exhibit. 

55 Mr. McGarraghy: No objection. 

(Thereupon the document in question was received 
in evidence and was marked by the reporter “Plaintiff’s 
Exhibit No. 3.”) 

By Mr. Gallagher: 

Q. I show you a check dated October 3,1936, in the amount 
of $39,455.77, payable to the J. A. LaPorte Construction 
Company bearing the signature of Louis E. Eichelberg, and 
I ask you if that is your signature. A. It is. 

Mr. Gallagher: I offer that in evidence as plaintiff’s next 
exhibit. 

Mr. McGarraghy: No objection. 

(Thereupon the document in question was received in evi¬ 
dence and was marked by the reporter “Plaintiff’s Ex¬ 
hibit No. 4.”) 

By Mr. Gallagher: 

Q. I show you a check dated November 9, 1936, in the 
amount of $26,717.10, payable to the J. A. LaPorte Con¬ 
struction Company, and I ask you if that is your signature ? 
A. It is. 

Mr. Gallagher: I offer that in evidence. 

Mr. McGarraghy: No objection. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter “Plaintiff’s Ex¬ 
hibit No. 5.”) 

By Mr. Gallagher: 

Q. I show you a check dated December 9, 1936, in the 
amount of $22,501.48 to the J. A. LaPorte Construction 
Company, and I ask you if that is your signature appear¬ 
ing on that check? A. It is. 

Mr. Gallagher: I offer that in evidence. 

Mr. McGarraghy: No objection. 

56 (Thereupon the document in question was received 
in evidence and was marked by the reporter “Plain¬ 
tiff’s Exhibit No. 6.”) 
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By Mr. Gallagher: 

Q. I now show von a check dated .January 8, 1937, in the 
amount of $15,353.35 payable to .J. A. La Porte Construc¬ 
tion Company, and T ask you if that is your signature (in¬ 
dicating) ? A. It is. 

0. 1 also ask you if you have a debit memorandum in your 
possession that refers to this check? A. 1 have. 

Q. May I see it, please? A. Yes (producing a paper 
writing). 

Mr. Gallagher: \Yo offer the check dated January 8. 
19.37, in evidence. 

Mr. McGarraghy: No objection. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter “Plaintiff's Ex¬ 
hibit No. 7.”) 


By Mr. Gallagher: 

This debit memorandum, where did you get this debit 
memorandum? A. It is from the canceled checks. 

(,). They sent you that as Registrar of the City of Fred¬ 
erick? A. Yes. 

Mr. Gallagher: 1 offer that as the next exhibit. 

Mr. McGarraghy: No objection. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter “Plaintiff's Ex¬ 
hibit No. SP") 

Mr. McGarraghy: May I interrupt to ask if this debil 
memorandum covers the last check offered in evidence and 
is it the same thing? 

57 The Witness: Yes. it is the same as the last check, 

it was my understanding that they wouldn’t let any 
certified checks go out of the bank. 

Mr. McGarraghy: And they gave you this in place of if ? 

The Witness: Yes. 

Mr. McGarraghy: Very well. 

Bv Mr. Gallagher: 


O. Now. with respect to the check dated January s, did 

vou sav that it was certified at vour request? A. No, Mr. 
% » • 

To whom did you deliver thal check ? A. If von would 
refresh my recollection. I think 1 could toll you, but I think 
it was Mr. Kelly of tin* J. A. LaPorte ('oust ruction (’on: 
party. 
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Q. When did you deliver it to him? A. 1 am not certain, 
but it was between five and six o’clock, T believe it was be¬ 
fore it was cashed. 

Q. But you are sure about the time of day? A. Yes. 

Q. You are sure that it was around 5 or (i o’clock in the 
afternoon? A. Yes, after hours, it was after office hours. 

Q. What time do the banks close in Frederick? A. Three 
o'clock in the afternoon. 

Mr. Gallagher: That is ail. 

Mr. McGarraghv: No questions. 

The Court: That is all, you are excused. 

(The witness thereupon was excused and retired from 
the witness stand.) 

•’>* Thereupon John R. Higgins was called as a wit¬ 

ness for and in behalf of the plaintiff, and being then 
and there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. Will you please state your position? A. Comptroller 
of the Second National Bank. 

Mr. Gallagher: If the Court please, we would like to offer 
in evidence the canceled checks of the .T. A. La Porte Con 
struction Company which were drawn on the account of the 
La Porte Company in the Second National Bank. Oppos 
ing counsel has no objection. 

The Court: Very well. 

Mr. McGarraghv: The account was opened in May. 1 
wonder what became of the checks before that ? 

T had no objection to these checks because I didn'l "ant 
to put him to the necessity of offering each one separately, 
but would you mind stating the purpose of your offer of 
them ? 

In other words, if you are going to offer a batch of check-. 
I think that you should have all of the checks instead of just 
a few. 

Mr. Gallagher: Your Honor, these are the checks that 
were found in the files of the bank, and as -mob we are ef 
fering them in evidence. 

Tin* Court: Mr. McGarraghv lias just inquired as to your 
purpose. 
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V\ hal wus llif balance on tlie 5>th ? A. $6,070.95. 

(J. What was Hi.- balance on the 11th? A.$366.91. 

Q* So that between January 7 and January 11, how much 
money passed through the hank.' A. That T couldn't toll 
you without figuring it out. 

Isn't it true that on January 7 there was a balance of 
$S6.2(i? A. Vos. 

V- <’d the end of business on January 11 there was a 

balance of approximately $306? A. Yes. 

i he ( ourl : 1 think lie has testified as to these things. 

Mr. (.’aHaulier: Verv well, vonr Honor. 


1 Jv M r. (I a Haulier: 


la the meantinie there have been two substantial do 
posits, have there not ? A. Yes. 

<J. What was the amount of those deposits.’ 

• he ( ourt: 1 don't think We need to go over that auain. 
lie gave that. 

M r. (mllauher: I dmi t believe lie gave t he amounts of the 
do] »osits. 

0 1 The Court: Very well. 

The W!tues>: !>n January S. 1935. $15,S00.02: on 
Jantiary !», 1937, $10 .l ) :29.G3. 


i>y M r. (iallauher : 


< t ). Now. do you have any record with you showing the 
timeot day dial the.ve deposits were made? A. Xo, sir. 


<J. Did you brine with you any records in response to 
the subpoena ? A. 1 did. 

(?. May I see 1 hem .' 

(The Witness produced some paper writings.) 

< L >. Will you state, please, whether you got all of the pa¬ 
pers named in the subpoena served on you? A. The col 
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lection and the bank sheets — then* is no list of checks kept 
by tlu* bank of chocks sent to the Treasury Department. 

( t ). Do you keep sheets known as tellers’ cash sheets.' 
A. We have those, but we were unable to locate them. 

l t ). You couldn't locate them .' A. No. 

( c ). Would it be customary to save those sheets.' 
(>L? A. \ es, it is. 

( t ). What kind of search did you make for them ? 
A. 1 stayed there last nii**ht until S o’clock looking for 
them, and 1 stayed there this morning looking for them 
until time to come to court. 

(.,). Where would you have kept them ordinarily ' A. In 
the storage vault. 

Q. On the premises of tlu* bank' A. es, sir. 

Q. Is there also such a sheet kept known as “checks 
cashed sheet"? A. That would be on the back sheet. 

( c ). So that the only document called for by the subpoena 
that haven’t brought here is tin* tellers' cash sheet'' A. 
That is right. and the back sheets are copies of tin* tellers' 
cash sheets. 

Bv Mr. McGarrasrhv: 

Q. Did you say that the back sheets are copies of the 
tellers' sheets .’ A. Yes. 

Q. You mean that the information on the tellers' cash 
sheets will be found on the back sheets? A. Yes, that is 
right. 

By Mr. Gallagher: 

( t ). What is on the cash sheets, what does that show? A. 
Nothing but a recap of cash for the day, the amount of 
cash taken in during tin* day, the deposits, and the balance 
of the cash at the end of the day, and the totals. 

( t ). Now, if a customer comes into the bank and handed a 
check through the cage for deposit, and it was neces- 
(>."» sary to have that cheek cashed and the check was 
cashed on the bank on which it was drawn, would that 
show on the tellers' sheet? A. Would you repeat that? 

( t ). If a check was given to a bank, and the bank, instead 
of waiting in the ordinary way and sending it to the bank 
on which it was drawn, had the check cashed and the funds 
brought back to the bank, would that appear on a sheet in 
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vour bank o! any kind.' A. Xo, that would appear on the 
back sheet. 

Mr. Gallagher: It ihcro is no objection on the part of Mr. 
MeGarraghv, ! would like to offer these documents in evi¬ 
dence, with tin* privilege ot recalling’ Mr. Higgins if it is 
necessary to do so. 

Mr. MeGarraghy: They arc the records of the bank? 

Mr. Gallagher: Yes. 

Mr. MeGarraghy: Xo objection. 

( I hereupon tlie documents in (|iiestion were received in 
e\ idence and were marked b\ the reporter, “Plaintiff’s 
Exhibit Xo. 11.’’) 

By Mr. Gallagher: 

E- 1 understand that those arc sheets referring to Jan¬ 
uary S and January 9. Mr. Higgins' A. That is right. 

Mr. Gallagher: T think that is all. 

Gross Examination 

By M r. MeGarraghy: 

E- Mr. Higgins, you stated that you didn't have with you 
a record that shows the time of day that a particular trans¬ 
action took place. 

Is such a record kept in your bank? A. Xo, sir. 
b4 Eh ^ (, tt ulso stated that these cash sheets couldn’t. 

be found. \\ hen were you served with a subpoena 
Jo produce them.’ A. About one o'clock yesterday. 

Q- And you immediately started to hunt for them’ A 
Yes. 

And in addition to that you have also stated that any¬ 
thing that thc\ would contain could be found on the papers 
that you have produced? A. Absolutely. 

Mr. MeGarraghy: That is all. 

h’edireel Examination 
By Mr. Gallagher: 

O. Mould tin* tellers cash shoots show whether a check 
was cashed on a given day with respect to other checks 
cashed on the same day.' A. \ he buck sheets would show 
that. 

E- W ould die tellers’ cash sheet also show that? A. 

^ es, they are all in order. 
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Mr. McGarraghy: That > all I have. 

(The* witness thereupon was excused and retired from 
the witness stand.) 

do Thereupon Henry S. Leeds was called as a wit¬ 
ness for and in behalf of the plaintiff, and being 
then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and. upon examination, testified 
as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. Mr. Leeds, were you the former treasurer of the J. A. 
LaBorte Construction Company? A. Yes. 

Q. And you are appearing here today under subpoena? 
A. Yes. 

Q. In your capacity as treasurer of the J. A. LaPorte 
Construction Company, what were your duties, in general? 
A. To receive and disburse funds, accounting, and pur¬ 
chases. 

Q. Was it your duty to negotiate with the banks with 
which the J. A. LaPorte Company did business? A. Yes. 

(,). In that line did there come a time when you went to 
the Second National Bank of this city to negotiate for a 
loan? A. Yes. 

Q. About when was that: A. I can’t remember the first 
time—1 would say it was about the middle of 1936. 

Q. At that time what was the purpose of that conference 
at the bank? A. To open up an account with the bank and 
to do business with them. 

Q. With whom did you talk? A. With Mr. Reilly. 
66 (,). As a result of vour conversation with Mr. 

Reilly, were you informed that you would be given a 
line of credit at that bank? A. Yes. 

( c ). What was the* limit of that credit? A. I don't think 
there was any definite amount established, as I remember. 

( t ). Didn't he tell you that you could borrow from the 
bank up to a certain sum? A. If he did T don't remember 
that. 

( t ). Isn't it true that from time to time you did borrow 
from the Second National Bank? Yes. 
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( c >. What was the largest amount that von had outstand¬ 
ing at the Second National Bank? A. 1 can’t remember 
exactly how much it was. 

( t >. And you were treasurer of the La Porte (’oust ruction 
Company? A. Yes. 

Q. You kept the books of the LaPorte Construction 
(’ompany? A. Yes. 

Q. And you can’t state now approximately how much 
you had outstanding at one time from the Second National 
Bank? A. No, I can’t remember. * 

Q. Now, Mr. Leeds, I show you a sheet which purports to 
be an abstract of the notes which you had at the bank and 
which were paid and renewed from time to time; that is in 
your handwriting, and i ask you if you prepared that state¬ 
ment from the books of the corporation (handing document 
to the witness)? A. (After examining the document in 
question) Yes. 

Q. That is your handwriting, is it not? A. Yes. 
(>7 Q. And you kept the books of the corporation 
from time to time? A. Yes. 

Mr. Gallagher: I offer that in evidence. 

Mr. McGarraghy: If the Court please, T would like to 
ask some question regarding this exhibit. 

The Court: Very well. 

By Mr. McGarraghv: 

Q. Mr. Leeds, when did you make this transcript? A. 1 
don’t remember t hat. 

Is there a date on it ? 

Q. I don’t find any date on it, and 1 wonder if you could 
state approximately when it was in relation to the adjudi¬ 
cation of your company. Was it after the company was 
adjudicated bankrupt, or was it before? A. That must 
have been in January of l‘J.*)7. 

Q. What was the occasion of your making it up at that 
time? A. 1 just had to make up various figures at all 
times, analyses of loans at the banks and oilier figures. 

( t >. Is it intended to lx* a transeripl of all the loans and 
the transactions with the Second National Bank? A. I 
haven’t examined it that carefully. 

(After examining the document in question) Now, I 
think I made this up at the time that the accountants were 
in there auditing the books. 
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Q. That was after the bankruptcy? A. That was in 
January, 1937, when the accountants were in there to audit 
the books, I imagine. 1 think it was made up at that time. 

Mr. McGarraghy: I have no objection. 

68 The Court: It will Ik* received in evidence. 

(Thereupon the document in question was received 
in evidence and was marked, “Plaintiff's Exhibit No. 12.") 

The Witness: I might add that there are some figures 
on that that are not mine. 

Mr. Gallagher: What/ 

The Witness: There are some notations in there that are 
not mine. 

Mr. McGarraghy: Well, when your Honor is through 
with it, 1 wonder if the witness can indicate what figures are 
not his. 

The Court: Yes (handing the document to the witness). 

The Witness: (after examining the document); From 
here (indicating), the word “Paid” is mine, but from here 
(indicating) on is not mine; this is not my writing (indi¬ 
cating). 

By Mi-. McGarraghy: 

( t ). Well, now. when you say that the word “Paid” is 
yours, you mean that tin* word “Paid" after the entry 
“12-23”/ A. Yes. 

( c ). The word “Paid" is yours, but the words following 
are not; is that correct/ A. That is right, and the same is 
true here. 

Q. Tile entry opposite the date “11-9*’ in the first col¬ 
umn, and the word “Paid" is yours, and the words follow¬ 
ing those are not in your handwriting/ A. That is correct, 
and 1 don't think that is my handwriting here (indicating). 

( t >. You are referring to the figures “9-8” in the first 
column that are not in your handwriting/ A. I don’t think 
so. 

Bv Mr. Gallagher: 


69 Q. I show you cheeks dated December 10,1936, pay¬ 
able to the Second National Bank in the sum of 
$6,002; one dated December 9. 1936, in the amount of $11,- 
000; one dated November 9, 1936, payable to the Second 
National Bank in the amount of $10,137.92; one dated Oc¬ 
tober a. 1936. payable to the Second National Bank, in the 
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sum of $4,707: one dated September 10, 1936, in the amount 
of $5,043.43, also payable to the Second National Bank; 
one dated September 8, 1030, in the amount of $10,004.17, 
payable to the Second National Bank; and I ask you to tell 
us the purpose for which those checks were given to the 
Second National Bank? A. Those were all for payment or 
curtailment of loans. 

Q. Notes held by the hank? A. Yes. 

Mr. Gallagher: Wo offer those in evidence, your Honor. 

Mr. McGarraghv; No objection. 

The Court: they will be received. 

(Thereupon the checks in question were received in evi¬ 
dence and were marked. “Plaintiff’s Exhibit No. 13”) 


Bv Mr. Gallagher 


( L ). I show you a check dated January 8 in the amount of 
$2,358.85 which is drawn on the order of II. S. Leeds, signed 
by II. S. Leeds as treasurer of the J. A. La Porto Construc¬ 
tion Corporation, and I ask you if you can explain what 
that check was drawn for (handing the document in ques¬ 
tion to the witness). A. (After examining the document) 
That is for pay roll. 

Q. That was a pay roll check. A. That is right. 

Q. Now, I show you another check dated January 8 in 
the amount of $925 drawn to II. S. Leeds, signed by II. S. 
Leeds, and 1 ask you if you remember the purpose for 
which that was drawn? A. 1 think that is also a pay 
70 roll. If I had the books in my hands I could tell you 
definitely. 

( c ). Would you say tile same thing with respect to this 
$65 check (indicating)? 

Mr. McGarrag'hy: What is the date of that check? 

Mr. Gallagher: January 8. 

The Witness; That was either for petty cash or was for 


me personally. 

The $925 check was issued on a pay roll date and, for that 
reason, I assume that it was for pay roll, but the books 
would show it. 

The same is true of the $0.) check. 


By Mr. Gallagher: 

( c ). I show you a check dated January 9, 1937, in the 
amount of $5,123.69, payable to the order of II. S. Leeds 
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and signed by H. S. Leeds as treasurer of the corpora¬ 
tion, and I ask you if that is your signature (handing check 
to witness)? A. (After examining the check in question) 
I believe it is, yes. 

Q. If it is not a pay roll check, what else could it be for? 

A. That is all I believe it is. T can’t tell vou definitely un- 

• * 

less I see the books and refresh my recollection. 

Q. To the best of your recollection it is for pay roll? A. 
I can’t remember exactly; it has been over two and a half 
years ago; they are only one day apart, and the pay rolls 
on the two jobs were one day apart. 

Q. Now, when you went to the bank for these pay roll 
checks to be cashed, did you go to the teller’s cage and pre¬ 
sent them for payment of cash ? A. Yes, I phoned that pay 
roll down in the morning or sent it down and cashed 

71 the check later. 

Q. Was there anything unusual connected with the 
cancelling of those checks? A. Not that I remember. 

Q. Were they cashed immediately by the teller? A. Yes. 
Q. Without consultation with anybody? A. Not that I 
remember, no. 

Q. Not that you remember? A. No, sir. 

Q. Now, you remember around the first part of Janu¬ 
ary, 1937, when the LaPorte Company ceased operations— 
You have a general picture of that? A. Yes, a general 
picture of it. 

Q. Do you recall the day on which the job at Rock Creek 
Park closed down ? A. I can’t give you the exact date, but 
it was in the early part of January. 

Q. Would you say it was around the 6th of January? A. 
I can’t tell vou the date definitelv. 

* i 

Q. You don’t remember what day it was in the week? A. 
Whatever day the pay roll has on it. 

Q. Do you remember closing dowm the job in Frederick? 
A. Yes. 

Q. Do you remember what day of the week that was? 
A. Whatever date the pay roll check has on it; it was either 
the 8th or the 9th, I am not sure. 

Q. When you received the pay roll checks, you refer to 
the $2,000 check just referred to? A. There were separate 
checks drawn for the pay rolls on each job; which 

72 one was which I don’t remember. 
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Q. Here is a separate check in the amount of $2,- 
258, and here is a check in the amount of $5,123? A. Yes. 

Q. Those are the two pay roll checks you referred to? 
A. Yes. 

Q. Now, do you remember when you collected the check 
from the United States Government on the Rock Creek 
job? A. In the early part of January. 

Q. I don’t mean the date; T want to know if you remem¬ 
ber the occasion? A. Yes. 

Q. Do you remember taking it to the Second National 
Bank? A. T know that it went to the Second National 
Bank. 

Q. You took it there with you? A. Yes. 

Q. And you took it to the Second National Bank and 
gave it to Mr. Reilly, did you not— 

Mr. McGarraghv (interposing); Just a minute, if the 
Court please; I don’t believe that is proper. 

Mr. Gallagher: All right. 

By Mr. Gallagher: 

Q. What did you do with it? A. I deposited it in the 
account. 

Q. Did you have a talk with Mr. Reilly about it that day? 
A. I saw him almost every day; I don’t know just what 
occasion you are referring to, but I saw him, yes. 

Q. Do you remember seeing Mr. Reilly at the time that 
you took the check there for deposit; do you remember 
that? A. I must have seen him that day; I saw him sev¬ 
eral times there. 

73 Q. Don’t you remember talking to him when you 
took that check to the bank? A. I don’t remember 
talking to him when I took the check there, no. 

Q. Did he tell you that he wasn’t going to renew the 
notes outstanding in the bank that day? A. Yes, he told us 
that they were not going to renew the notes. 

Q. That is on the day that you brought the Rock Creek 
check over? A. I am not sure whether it was that day or 
the day afterwards, but if you can refresh my recollection 
from the records of the company, I can tell you. 

Q. Now, you testified previously in a bankruptcy pro¬ 
ceeding relating to the J. A. LaPorte matter, did you not ? 
A. Yes, about two months after the bankruptcy. 
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Q. Now, if you testified in that case that you delivered 
the check from the Rock Creek job to the Second National 
Bank on the 8th of January, have you any reason to change 
that? A. Whatever testimony I made there, that is correct; 
nothing has transpired since then, and my memory was 
fresher. 

Q. And you also testified that on the 8th of January Mr. 
Reilly informed you that he would not renew the notes— 

Mr. McGarraghy (interposing): I object to counsel tes¬ 
tifying as to what this witness said. 

The Court: He can ask him whether or not he testified as 
to this or not; that would be the proper way. 

By Mr. Gallagher: 

Q. Is it or is it not true that you testified on a pro- 
74 vious occasion— A. (Interposing) Yes. 

Q. Let me finish the question. 

That you testified on a previous occasion that on January 
8, Friday, you were informed at a conference that you bad 
with Mr. Reilly that he wouldn’t renew the note that was 
due that day or the note that was due on the following Mon¬ 
day? A. That is right. 

Mr. McGarraghy: Will you point that out to me, Mr. 
Gallagher? 

Mr. Gallagher: Yes. 

Mr. McGarraghy: If the Court please, Mr. Gallagher has 
just said certain things that this witness testified to, in his 
opinion. He certainly should refresh the witness’s recol¬ 
lection—this is two years afterwards—and the witness has 
said that whatever he testified to before the Referee in 
Bankruptcy is correct, but I am asking Mr. Gallagher to 
produce from the record wherein the statements referred 
to were said. 

Mr. Gallagher: Do you-want me to read it into this rec¬ 
ord? 

Mr. McGarraghy: Yes, I am willing that you read Mr. 
Leeds’ testimony into this record. 

Mr. Gallagher: Perhaps we can save time by stipulating 
this into the record in its entirety. 

Mr. McGarraghy: I will stipulate this with you; that you 
have a record that purports to be the testimony that this 
witness gave before the Referee in Bankruptcy, and I will 
let it go in under that stipulation. 
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Mr. Gallagher: And that it is his true testimony. 

Mr. McGarraghy: No, that that is a record of what this 
witness is supposed to have testified to before the Referee 
in Bankruptcy. I don’t stipulate that it is true. 

Mr. Gallagher: That is not sufficient for our pur¬ 
pose. 

75 Mr. McGarraghy: All right, then; let us go ahead. 

The Court: The proper thing is to refresh his rec¬ 
ollection here or to impeach him; read exactly what was 
said. 

By Mr. Gallagher: 

Q. 1 am reading from page 77 of the testimony in the 
bankruptcy case: 

“Question: You went to the president of the bank and 
told him that the city of Frederick was reducing your esti¬ 
mate by $13,000? 

“Answer: I told him that the city of Frederick was re¬ 
ducing the estimate by $10,000. 

“Question: By $10,000? 

“Answer: Yes. It was not until they issued the check 
that I knew that they were taking the other. It was not 
$3,000; it was $2,300 or $2,400; $2,300, and it was not until 
they had brought the check down that we knew that, and 
that brought it down to about $17,000. 

“Question: And you say the bank then became nervous? 

‘ ‘ Answer: I do not know that. 

“Question: What did he say? 

“Answer: The fact is he would not renew the note. 

“Question: He would not renew the note? 

“Answer: No.” 

Do you recall testifying to that effect? A. Yes. 

Mr. McGarraghy: All right. WTien was that that this 
conversation was had with the bank president? 

Mr. Gallagher: Immediately preceding the testimony that 
appears. 

By Mr. Gallagher: 

Q. “Mr. Leeds, on or about January 8, 1937, you 

76 deposited some money in the Second National Bank 
of Washington, D. C., did you not? 

“Answer: That is right. 

“Question: WTiat vras the amount of the deposit? 
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“Answer: I do not remember exactly, but it was about 
$34,000. 

“Question: Can you give me the details of the transac¬ 
tion? Did you talk to the president of the bank before you 
deposited the money? 

“Answer: Yes, I did. 

“Question: You talked to him prior to January 8, did 
you not? 

“Answer: Yes. 

“Question: You talked to Mr. Reilly? 

“Answer: Yes. 

“Question: Can you give us the substance of the conver¬ 
sation you had with Mr. Reilly? 

“Answer: Whv, every month I always went down and 
told him—some months I wrote him a letter—just the con¬ 
dition of the job and the amount of the estimate we had 
earned and how much we expected, and it was nothing out 
of the ordinary; we did it every month. 

“Question: When did you talk to him for the last time? 

“Answer: I talk to him—explaining the condition of the 
job? 

“Question: Yes. 

* 

“Answer: Around the first of January.” 

Do you remember testifying to that effect? A. Yes. 

The Court: What is the purpose of this, if I may inquire ? 

Mr. Gallagher: To show that this witness was informed. 

The Court: He is your witness. 

77 Mr. Gallagher: He is here under subpoena, and, if 
necessary, I ask that he be examined under the rules 
regarding hostile witnesses. 

The Court: Ts it your purpose to impeach him ? 

Mr. Gallagher: No, but he is a hostile witness. 

Mr. McGarraghy: I think he has to be impeached first. 

Mr. Gallagher: I think under Rule 4.3 of the new Rules 
it is not necessary to do that. 

The Court: How is he an adverse party? 

Mr. Gallagher: Because he was treasurer of the corpora¬ 
tion that had the notes. 

The Court: He has no interest in common with this bank, 
has he? 

Mr. Gallagher: No, but if the judgment is against this 
bank, the corporation is still held liable to the bank. 
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Mr. McGarraghy: No; this corporation has gone into 
bankruptcy. 

Mr. Gallagher: No; but the officers of the corporation. 

Mr. McGarraghy: There is no showing that he has per¬ 
sonal liability. 

Mr. Gallagher: I am practically finished, your Honor. 

May I proceed? 

The Court: I will hear your next question. 

By Mr. Gallagher: 

Q. “You received a remittance from Frederick around 
the 8th or on the 8th of Januarv? 

“Answer: I think it was; it is right there in the book. If 
you will let me look it up I will tell you. 

“We received the estimate on the 9th; it was cut to 
$15,353.35. 

“Question: And you received that on the 9th of January? 

“Answer: That is right. 

78 “Question: And the note became due on the Sth 
of January? 

“Answer: That is—it was due—you have the canceled 
note. Have you the canceled note? 

‘ 1 Question: I have not got it here, no. 

“Doesn’t it show on the book? 

“Answer: It shows the date it was charged up, on the 
9th; $17,500 charged up on the 9th, and the other $5,000 
was charged up on the 11th. 

“Question: What did you do after you received the esti¬ 
mate from the city of Frederick, the check? 

“Answer: Deposited it in the bank. 

“Question: Did you have a conversation with the presi¬ 
dent at that time? 

“Answer: I do not think he had even—no—I went to New 
York that same day; this was early in the morning. 

“Question: Did you have a conversation with any officer 
of the bank at that time? 

“Answer: The day before, yes.” 

Do you remember testifying to that? A. Yes. 

Mr. McGarraghy: I object to that; he hasn’t asked him 
questions covering that. 

The Court: The objection is sustained; he can ask him 
those questions if he wishes. 
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By Mr. Gallagher: 

Q. Do you have any reason at this time to change the 
testimony that you gave at that hearing? 

Mr. McGarraghy: I object. 

The Court: The objection is sustained. You haven’t asked 
him about those matters. Ask him about it. 

79 By Mr. Gallagher: 

Q. Do you recall the circumstances surrounding these 
transactions now ? A. In a general way, yes; I mean I can 
remember as much as I think I would be expected to after 
a period of two years. 

Q. Do you recall what Mr. Reilly, the president of the 
bank, told you w’hen you delivered to the bank the check 
representing the proceeds of the Rock Creek contract? A. 
In what respect? 

Q. What did he tell you with respect to whether the notes 
of the company would be renewed? A. They w*ere consid¬ 
ering whether they would renew them or not. 

Q. Didn’t he tell you at that time that they were not go¬ 
ing to renew those notes ? A. Yes, he did. 

Q. Do you remember when Mr. Kelly obtained possession 
of the checks representing the payments on the Frederick 
contract in Frederick? A. Who is Mr. Kelly? 

Q. Don’t you know’ Mr. Kelly? A. We had a timekeeper 
on the Frederick job by the name of Kelly; I don’t remem¬ 
ber the check. 

Is that the Kelly you refer to? 

The Court: The witness is entitled to know’ the identity 
of the individual you are talking about. 

Mr. Gallagher: I asked the witness if he knew’ Mr. Kelly, 
and he stated that he w’orked for the corporation. 

The Witness: If it is the timekeeper on the Frederick 
job, yes, but he always got cash. 

By Mr. Gallagher. 

80 Q. Isn’t Mr. Kelly a brother-in-law of J. A. La- 
porte? A. No; he is related to Mrs. Laporte; I be¬ 
lieve he is a cousin. 

Q. But you know the Kelly I am talking about? A. Yes. 

Q. Did he pick up the check from the city of Frederick, 
the last check? A. Yes, he brought it from Frederick every 
month. 
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Q. When did he bring it to you? A. On the same night 
that he got it; that was about ten o ’clock that night. 

Q. What did you do with it? A. I deposited it in the 
bank on the following day. 

Q. What time ? A. As soon as they opened the bank. 

Q. About what time was it? A. About nine o’clock; it 
may have been a little bit later than that, but about nine 
o’clock. 

Q. Did you have a conversation with Mr. Reilly at that 
time? A. Yes, I believe I did. 

Q. WTiat did he tell you? A. At that time we had a con¬ 
versation but I couldn’t tell you the exact conversation that 
I had with him; that has been some time ago. I had a 
number of conversations with him, one on the day before 
and one on the day after, as we were doing everything that 
we could to have them go along with us. 

Q. Do you recall what he told you at the time that you 
were talking about it on Saturday morning? A. Yes, he 
told me that he wasn’t going to renew the loans. 

Q. Do you recall what time that was? A. It must have 
been early in the morning because as soon as I got 
81 the pay roll I took it to Frederick, so it must have 
been before eleven o’clock. It must have been before 
eleven o’clock. 

Q. Now, did you at any time make any effort to pay the 
note for $17,500? A. Which note do you mean? The last 
note? 

Q. The first one that was charged. A. The first note 
that was charged? 

Q. Yes. A. It was charged up in the account after it was 
due. 

Q. Are you sure about that? A. You are going pretty 
far back; if you have the record there I can refresh my 
memory. 

Q. Did you at any time make an effort to pay the note by 
check of the LaPorte Construction Corporation? A. The 
only time when we paid the note was when it was antici¬ 
pated. 

Q. But you made no particular effort to pay this note? 
A. There is no check there for that. 

Q. Did you at any time make an effort to pay the $5,000 
with a check of the corporation ? A. That was charged up, 
also. 
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Q. Was that charged up on the day that it became due ? 
A. I believe it was, yes. 

Q. Were you given an opportunity to pay these notes in 
the usual -way with a check of the LaPorte Corporation? 
A. No. 

Q. Isn’t it true that they were charged up before you had 
an opportunity to pay them in the usual way? A. They 
were charged up when they were due. 

Q. But on previous occasions you had paid them 

82 with a check of the corporation? A. On previous oc¬ 
casions we had paid notes before they were due, al¬ 
ways making the note due in time to get the estimate check 
in, but this time we couldn’t. 

Q. All these checks represented occasions when you were 
paying or curtailing notes by check of the LaPorte Corpo¬ 
ration? A. That is right, but all those checks were paid in 
advance before the notes were due. 

Q. Why didn’t the same procedure apply here? A. We 
didn’t have the money. 

Q. You didn’t have the money when the notes were 
charged, did you? A. Yes, but it came when the notes 
were due. 

Q. Why didn’t you pay them when the notes were en¬ 
tered? A. We had already charged them. 

Q. So you didn’t have a chance to pay them? A. That is 
right. 

Q. Now, on the job that you had in Frederick, was that a 
six-day-a-week job or was it a five-dav-a-week job? A. A 
six-dav-a-week job. 

Q. You worked on Saturday, ordinarily? A. Yes. 

Q. Why didn’t you work on Saturday morning, January 
10? A. We shut the job down because we had a cut in our 
estimate; we were seven or eight weeks ahead on the work, 
and we shut it down until we had our estimate straightened 
out. 

Q. Why did you shut the job down on the Rock Creek 
job two or three days before? A. I don’t remember that 
that was shut down, but we had to have more money; we 
couldn’t meet any more pay rolls. 

83 Q. The reason that you shut the job down in Fred¬ 
erick was because you didn’t have enough for the 

pay roll? A. We had enough for one pay roll; that is all. 
We shut all three jobs down. 
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Q. Did you shut the Arlington job down because you were 
short on money, also? A. Yes. 

Q. Now, this check that Kelly brought down to you from 
Frederick, that came to you late on Friday night and you 
took it to the bank on Saturday morning, and you didn’t 
have a chance to have it certified before you could go to 
the bank? A. That was a city check; I wouldn’t have one 
of those certified. 

Q. You didn’t have it certified? A. No. 

Mr. Gallagher: That is all. 

Cross Examination 

By Mr. McGarraghy: 

Q. Mr. Leeds, you stated that you kept the books of the 
company. 

Did you personally keep those books, or was there any 
supervision over the books by anyone other than yourself ? 
A. I personally kept the books, but we have certified public 
accountant that took off statements periodically and 
checked the books. 

Q. So that during the course of your operations, the 
certified public accountants review the books? A. Yes, the 
bonding company required it. 

Q. About how often was that done? A. Every time that 
we got a bond; every time we requested a bond. 

84 Q. Do you know how often that might have been? 
A. I would say that averaged about three times a 

year. 

Q. Now, there were two checks upon which Mr. Gallag¬ 
her has dwelt at great length; one was the Rock Creek 
check and the other was the Frederick check, the last 
two checks before you abandoned the work at those places. 

Do you recall what time of day you deposited the first 
check, which, I believe, was for the Rock Creek job? A. I 
can’t tell you what time it was; it was probably as soon as 
we received it. 

Q. With whom did you deposit it? A. With the Second 
National Bank. 

Q. Do you recall with whom? 

Was it with a teller or with an officer? A. With a teller. 

Q. Was it after that first check was deposited that you 
had a conversation with Mr. Reilly? A. I had a conversa¬ 
tion with him before and after that check was deposited. 
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Q. When you say “before and after,” do you mean on 
the same day ? A. I tried to keep Mr. Reilly very well 
versed on our business. 

Q. What I am driving at is, On the day that you depos¬ 
ited the check from the Rock Creek job, do you know 
whether you talked with Mr. Reilly on that day before you 
deposited the check? A. 1 don’t think that I talked with 
Mr. Reilly that day because, if I remember correctly, we 
didn’t know that the Frederick check had been cut until 
late in the afternoon. 

Q. And on the occasion that you talked with Mr. 
85 Reilly, that was after you learned that the Frederick 
check had been cut ? A. Yes; I talked with him then. 

Q. Now, Mr. Gallagher has asked you if the bank gave 
you an opportunity to pay these two notes. 

As a matter of fact, you were seeking to renew those 
notes, w*ere you not? A. I did my best, but I couldn’t. 

Q. You wanted the bank to renew the notes? A. Yes. 

Q. So vou were not trving to pay them, were vou? A. 
No. 

Q. There was no occasion for you to draw checks on the 
bank in an attempt to pay either of the notes, was there? 
A. It would throw us into bankruptcy to do that. 

Q. You were seeking to have the bank renew the notes ? 
A. Yes. 

Q. You had a conversation with Mr. Reilly on the after¬ 
noon of the day when you deposited the first check—that 
is, the Rock Creek check—that w T as when you vrere in¬ 
formed that your Frederick estimate had been cut; is that 
correct? A. I don’t want to be what you call a hostile 
witness, but T can’t remember every time that I spoke with 
Mr. Reilly. 

Our office was in the bank building, and I went to the 
bank several times during the day, and I can’t remember 
each time that I spoke to him. He was very much con¬ 
cerned about the condition of the company at that time. 

Q. Isn’t it a fact that you spoke to him on January 9, 
1939? A. I believe I spoke to him every day at that time. 

Q. Do you remember what you told him? A. I told him 
exactly how the job stood, that we were not going to 
get an estimate according to our engineer’s esti¬ 
mate. 
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Q. Isn’t it a fact that you told him previous to that time 
that you were going to get a certain amount of that, that it 
was going to be cut? A. There is an engineer’s report on 
what we were supposed to get, and he got our engineer’s 
report on the first and second of each and every month, and 
the estimate of the city engineer was quite a few thousand 
less, and for that reason it was cut. 

Q. Now, you testified here that Mr. Reilly told you that 
the the bank wasn’t going to renew the note or the notes. 

Do you know when it was that he told you that? A. As 
I remember, it was Saturday morning. 

Q. It was Saturday morning? A. As I remember, yes; it 
is two and a half years ago, and I can’t be so very definite. 

Q. If I can refresh your memory as to the other testi¬ 
mony which you gave before the Referee in Bankruptcy, 
you said “See, what I was trying to do, I was trying to 
pay the $5,000 and renew the $17,000, and then by the time 
I go through and got a check from Frederick, there was not 
enough to pay either one and leave enough over for the pay 
roll.” 

The question was, “When he said that he could not re¬ 
new the $15,000 note, the $17,000 note, what did you tell 
him?” and your answer was, “He never told me that, they 
had a credit committee meeting that morning and sent the 
boy up with a letter and the note, the letters are attached 
to the note and in your files. 

“Question: You mean to say that he never told you he 
w r as not going to renew? “Answer: I was in the bank that 
morning around nine o’clock, and they were having 
87 their meeting, and he went right in the meeting and 
said, ‘I will let you know as soon as the meeting is 
over,’ and he did. He sent a boy up with a letter and the 
notes. 

“Question: After you received that letter, what did you 
do? “Answer: I went right down to him, and I asked him 
if he realized what he was doing, that he was going to put 
the business on the rocks; we could not go on without 
money, and the answer was that that was the decision of 
the credit committee, and he had done all he could for me.” 

That was after the deposit had been made? A. Yes. 

Mr. McGarraghy: I think that is all. 

Mr. Gallagher: That is all. 

The Court: The witness is excused. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Gallagher: I will call Mr. Reilly. 

Thereupon John A. Reilly was called as a witness for 
and in behalf* of the plaintiff, and being then and there duly 
sworn bv the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. You are the John A. Reilly, president of the Second 
National Bank? A. I am. 

Q. I just have one question, Mr. Reilly. 

Why did you send the check for the amount of $15,000 
and some odd dollars that was placed in your hands by the 
LaPorte Corporation to the city of Frederick to be 
88 collected by messenger within a few minutes after 
you had received it? A. I had determined to set 
aside Saturday morning, January 9, 1937, to offset the ob¬ 
ligations of the LaPorte Corporation against the deposits, 
and, on making inquiry I found that the check that had 
been deposited that morning could not be collected for a 
period of four days, and, before I canceled it out, I wanted 
to make sure that the money was collected, or that the in¬ 
strument be certified. 

Q. Then you did send it to Frederick to be presented 
over the counter? A. Yes, I did. 

Q. What happened when your messenger arrived in 
Frederick? A. I don’t know, but he came back with the 
check certified. 

Q. Didn’t you send him for the cash? A. He came back 
with it certified, that was all right. 

Q. Didn’t the bank refuse to cash the check on the 
ground that they didn’t know the messenger? A. No, sir. 

Q. And after he was unable to identify himself, didn’t 
you ask him to certify the check, and they certified it? A. 
No, sir, the bank wouldn’t certify a check if they didn’t 
know the man presenting it any more than they would 
cash it. 

Q. You did send the check to Frederick by messenger to 
be either cashed or certified? A. Yes. 



RALPH A. CUSICK VS. SECOND NATIONAL BANK. 


63 


Q. Why was that four-day delay involved ? A. 1 had 
determined to set off the obligations of the company against 
the deposits as of January 9, and, if anyone had presented 
any checks in the meantime, before the check was cashed, 
the bank would have to pay those checks. 

Q. So that your concern was about having the proceeds 
in the bank, was it? A. I wanted to have the check 

89 collected so that the money would be in the bank 
rather than just the check, I wanted the money there 

rather than the negotiable instrument that hadn’t been col¬ 
lected. 

Q. You wanted to have the money there for your set-off, 
and that was why you considered the delay as working 
against you? A. I wanted to have the obligations turned 
up as of the date I had decided upon, I wanted to have the 
cash. That is the custom in banking. 

Mr. Gallagher: That is all. 

Cross Examination 

By Mr. McGarraghy: 

Q. I understood you to say that that is customarv? A. 
Yes. 

Mr. McGarraghy: That is all. 

It is understood that I am just cross-examining him with 
respect to that one question. 

The Court: Yes. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Lloyd Coates was called as a witness for 
and in behalf of the plaintiff, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. Mr. Coates, you w^ere formerly employed by the Sec¬ 
ond National Bank? A. Yes. 

90 Q. In what capacity, what position did you hold 
there? A. For the last two and a half years that I 

was there I was a paying teller. 
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Q. Were you employed at the Second National Bank 
around the first week in January, 1937? A. I was. 

Q. While employed as a teller—What was your teller 
number? A. No. 3. 

Q. While employed as a teller in the bank, did you have 
occasion to handle the J. A. LaPorte Construction Com¬ 
pany account? A. I have cashed checks and taken de¬ 
posits on it, not exclusively, of course; the same as any 
other teller would do, yes. 

Q. In which branch were you located? A. G Street 
office. 

Q. Is that the main office? A. It is the main office now, 
yes. 

Q. I show you checks numbered 2,402, 2,404, 2,397, 2,396, 
2,400, 2,399, 2,405, all of which are dated either the Sth or 
the 9th of January, 1937, and I ask you what the name is 
that appears in the upper left-hand corner of each check 
written in pencil? A. That is Mr. Loh, vice president of 
the bank. 

Q. He is the vice president of the bank? A. Yes. 

Q. Now, can you explain why that name is shown on the 
face of of the check? A. At that particular time I was in¬ 
structed, I believe, by Mr. Loh, I know it was an officer of 
the bank, I believe it was Mr. Loh, that, before cashing 
any item against that account that might be presented to 
me over the window, to get the O. K. on it by him, to get his 
initial or name. 

91 Q. When were these instruction given you? A. 
The exact date I don’t know. 

Q. Can you say whether it was immediately preceding 
the time when these checks were cashed? A. It must have 
been before these checks were cashed, because his name 
was on those checks, and that was some time before the 
checks were cashed. 

Q. Can you say whether other tellers in the bank were 
given the same instructions at that time? 

Mr. McGarraghy: I object. 

The Court: If he knows, yes. 

The Witness: Well, as I remember, the officer of the 
bank came over there—the officer of the bank either sends 
a letter around or it comes around personally, as it was in 
this case, when he came around personally, and I imagine, 
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from that, that he would go around to the other tellers, and 
if you notice on those cheeks, if there are any other tellers’ 
names or numbers on that— (referring to some paper 
writings) here is one here, that is by a paying teller No. 1. 

By Mr. Gallagher: 

Q. Prom your experience in the bank, would you say 
that, in view of the fact that you were given instructions, 
general instructions, that the same instructions were given 
throughout the bank? A. I would, yes, I would not receive 
any different instructions from abybody else. 

Q. I now show you a certified check drawn by the City 
of Frederick on the Citizens National Bank in the amount 
of $15,533.55, and I ask you to examine the back of that 
check and state whether the signatures on the back of that 
check indicate anything unusual about the way the Second 
National Bank handled this deposit (handing a 
92 paper writing to the witness). A. (After examin¬ 
ing the paper in question) There are two signatures 
on here, one is the regular stamp which we term the re¬ 
mittance stamp which is put on the back of all checks on 
out of town items which are to be collected. 

There is another signature on here which guarantees the 
LaPorte Construction Company signature signed by H. S. 
Leeds, treasurer, which guarantees the first signature, that 
was done for either one of two things. 

Q. You say that was signed by H. S. Leeds—you mean 
Mr. Reilly, don’t you? A. The second stamp is by Reilly, 
yes. 

Q. In his own writing? A. Yes. 

Q. What does that signify to you? A. That if the check 
went through the regular procedure, when it reached the 
Citizens Bank of Frederick, it was to make sure that it 
wouldn’t be returned because of any question of indorse¬ 
ment; or, that for some special reason the bank wanted to 
collect the check, or have it certified. 

Q. What was the practice of the bank with respect to col¬ 
lecting checks, especially if they wanted to make a prompt 
collection on an out-of-town check, what would be the first 
method that they would use? A. To collect an out-of-town 
check they could put a wire on it, wire payment or non¬ 
payment, and the check sent to the bank, then the bank 
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would wire the Second National Bank about the check, 
whether it was good or not. 

Q. That would be the usual way to make a direct collec¬ 
tion? A. Yes. 

93 Q. Is that unusual? A. It happens sometimes, 
yes, for various reasons. Maybe thev want to get 

their money in a hurry. 

Q. Would you say that the method of indorsement used 
on the second check is an extraordinary way of handling- 
deposits? A. That is not the way that the average deposit 
is handled, no, but there are times that come up in a bank, 
for instance, on local items they will send a runner to 
another bank and see if the check is good. 

In this instance they could send some one to Frederick to 
collect it, or to get the Citizens Bank there to guarantee the 
check; that is just an extra protection that the signatures 
are right, or a messenger can go up and get the check cer¬ 
tified, I would say that that is unusual, I don’t know of a 
case that I had anything to do with while I was in the bank 
like that. 

Q. Do you know what is generally referred to in a bank 
as a distress account ? A. What is generally referred to as 
a distress account? 

Q. Yes. A. Some one that overdraws or has an account 
that we have to be careful about. 

Q. Now, when you were instructed not to permit any 
withdrawals on the LaPorte account except with the ap¬ 
proval of an officer of the bank, was it generally felt in the 
bank, in the Second National Bank, that the LaPorte ac¬ 
count was a distress account? 

Mr. McGarraghv: I object to that question. 

Mr. Gallagher: All right, T will reframe the question. 

By Mr. Gallagher: 

Q. Did you regard the LaPorte Construction Company 
account at that time as a distress account? A. Nat- 

94 urally, after some one told me not to cash any¬ 
thing against it, I certainly wouldn’t cash anything 

against it without following the procedure that I was in¬ 
structed to do. 

Here, for some reason, the balance at that time, if I re¬ 
member it, was much lower than it had been. 
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Q. Would you characterize the account at that time as 
a distress account? 

Mr. McGarraghy: Wait a minute, what do you mean by 
that question? 

I think before this witness can testify about that he has 
to be qualified. 

The Court: Yes, I think so. 

Mr. Gallagher: All right, I will withdraw the question. 

That is all. 

Cross-Examination 

By Mr. McGarraghy: 

Q. Mr. Coates, you are not with the bank now? A. No, 
sir. 

Q. When did you leave the bank? A. In the latter part 
of January, 1937. 

Q. When you say that you would not honor checks drawn 
on the account without the signature of an officer after you 
had received instructions not to do it, that was based solely 
on the fact that you received those instructions? A. Yes. 

Q. Not based upon any knowledge which you might have 
as to the state of the account? A. No, sir. 

Q. Now, you say that the amount w r as considerably lower 
at this time than it had been at any other? A. Yes. 
95 Q. Bearing in mind that this was January 8 and 
January 9, 1937? A. Yes—I am not saying as of 
any particular day, I mean it had been, it had been a very 
good account of the bank prior to that time. 

Previous to this time I hadn’t gone back to the ledger 
with that account and checked it up to see if they had that 
much money in there unless it was a really large check of 
some sort. 

Of course, after I received these instructions, whenever 
a check came in on that account, the first think I would do 
would be to go to the bookkeeping department with the 
ledger sheet and check it over with Mr. Loh to get an 0. K. 
on the check. 

Q. And Mr. Loh did O. K. several of these checks? A. 
Yes, I don’t know how many, but apparently those checks 
(indicating) went through. 

Q. This method of indorsing checks or guaranteeing in¬ 
dorsements by an officer of the bank is the usual custom 
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in over-the-counter collections when you are going to send 
it to another bank when you are going to send it by mes¬ 
senger to another bank? A. Yes. 

Q. They carry those indorsements? A. Yes. 

Mr. McGarraghy: That is all. 

(The witness thereupon was execused and retired from 
the witness stand.) 

Mr. Gallagher: May it please the Court, it is getting 
near to the time to adjourn, and w T e don’t have any other 
witnesses except that we may want the bookkeeper of the 
bank after w*e have examined these exhibits that they 
brought with them today. 

The Court: That will be your last witness? 

Mr. Gallagher: Yes. 

96 The Court: No other evidence of any kind except 
his testimony? 

Mr. Gallagher: Yes, sir. 

The Court: Very well. 

The jury will be excused, and I will expect you to be back 
here tomorrow- morning at ten o’clock. 

(Thereupon the jury was excused and retired from the 
court room.) 

Mr. Gallagher: Your Honor, the witness Leeds is an 
out-of-towm witness, and I don’t believe w T e will need him 
any more. If it is agreeable to Court and counsel, we will 
excuse him. 

Mr. McGarraghy: It is agreeable to us. 

The Court: Very well. Mr. Leeds may be excused. 

Mr. McGarraghy: If the Court please, there are a good 
many exhibits here, w^e would like to have permission to 
withdraw some, and, I am sure, Mr. Gallagher would like 
to withdraw others. Could we have that permission? 

The Court: Yes, I think that you can reach some agree¬ 
ment among yourselves. There is no conflict, I take it, 
wherein you will both want the same ones. 

Mr. McGarraghy: No, I want some and Mr. Gallagher 
w r ants some. 

The Court: Very well. 

(Thereupon adjournment w T as taken until Thursday, 
June 15, 1939, at 10 o’clock a. m.) 
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97 In the District Court of the United States for 

the District of Columbia 

No. 89,569 

Ralph A. Cusick, as Trustee in Bankruptcy of J. A. 
LaPorte Construction Company, Inc., Bankrupt, 
Plaintiff 

vs. 

Second National Bank, a Corporation, Defendant 

Washington, D. C. 
Thursday, June 15, 1939 

Pursuant to adjournment theretofore taken, the above- 
entitled cause came on for further hearing at 10 o’clock 
a. m., Thursday, June 15, 1939, in the District Court of 
the United States for the District of Columbia, in the court 
house in the city of Washington, 

Before 

Honorable F. Dickinson Letts, Associate Justice of the 
District Court of the United States for the District of Co¬ 
lumbia, and a jury, there being 

Present: 

Edward Gallagher, Esquire, in behalf of the plaintiff; 
and 

Joseph C. McGarraghy, Esq., in behalf of the defendant. 

Thereupon the following proceedings and transactions 
were had and testimony was taken: 

Proceedings , Transactions, and Testimony 

Mr. Gallagher: If your Honor please, at the close of the 
trial yesterday, I stated that I had only one more witness 
to call, and I completely overlooked one short witness, Mr. 
LaPorte, and I would like to call him at this time. 

98 The Court: Very well. 

Thereupon Joseph A. LaPorte was called as a witness 
for and in behalf of the plaintiff, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 
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Direct Examination 
By Mr. Gallagher: 

Q. Mr. LaPorte, were you the president of the LaPorte 
Construction Company? A. I was. 

Q. Under your duties as president, what part did you 
take in the operation of the company? A. My main du¬ 
ties were to look after the field work. 

Q. By that do you mean that you had the immediate su¬ 
pervision over the actual construction work? A. Yes, that 
is right. 

Q. Now, you recall the job, do you not, that you were 
working on in Bock Creek Park in the District of Colum¬ 
bia? A. Yes, I do. 

Q. Do you recall that you had to abandon that work 
before it was finished? A. Yes, sir. 

Q. Can you tell us the date on which you stopped the 
work on the Rock Creek Park job? A. It was in January, 
1937, the first part of the month. 

Q. Was it January 6, 1937? A. I think it was. 

Q. Now, with respect to the job that you were op- 
99 erating in Frederick, Maryland, it became neces¬ 
sary for you to abandon that job, did it not? A. Yes, 
sir. 

Q. Before it was finished? A. Yes. 

Q. Do you know the date on which you abandoned that 
work? A. It was the same time as the other job; I think 
it was on the 6th or the 8th. 

Q. Wasn’t it January 8? A. It was in the first part of 
January. 

Q. Do you know the day of the week it was ? A. I think 
that we quit on Saturday. 

Q. Could you say whether or not you went to work on 
Saturday ? A. No, I cannot. 

Q. Don’t you know when you got the last check on that 
job, the day of the week? A. I don’t remember the day 
of the week. 

Q. Did you have anything to do with the collection of 
the checks from the City of Frederick? A. Mr. Leeds col¬ 
lected the money. 

Q. Now, why was it necessary for you to abandon this 
work? A. The Frederick job, it seems to me that we were 
being held up by the estimates due to the fact that there 
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were back charges that I didn’t approve of; the estimates 
were being held up. 

I tried to get the bonding company to help us out with 
our troubles, and I contacted the bonding company, but it 
didn’t do much good. 

Q. Now, isn’t it a fact that the reason you were 

100 unable to continue with the work ^was that vou were 

%> 

short of capital to go forward? A. Yes. 

Q. And is it true, also, that that was the situation on 
that Rock Creek job? A. Yes. 

Q. And that is also true for the Arlington job? A. The 
Arlington job was completed. 

Q. I show you a note dated November 9, 1936, with the 
due date of January 8, 1937, and I show you the back of 
the note and T ask you whether or not that is your signa¬ 
ture under the signature of J. A. LaPorte Corporation ? 
A. It is. 

Q. In other words, you signed your name under the sig¬ 
nature of the corporation? A. That is right. 

Q. And I ask you, also, if you know whether under your 
name appears the signature of your wife, Marie TC. 
LaPorte? A. That is right. 

Q. Was your wife an officer of the LaPorte Construc¬ 
tion Corporation, the same as yourself? A. Yes. 

Q. What office did she hold? A. I think that she was the 
secretary. 

Mr. Gallagher: I offer in evidence the note, if your 
Honor please, and the letter attached to it signed by John 
A. Reilly, president of the Second National Bank, on the 
letterhead of the Second National Bank, transmitting the 
note to the J. A. LaPorte Construction Company. 

Mr. McGarraghy: I have no objection. 

101 The Court: It is received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Plaintiff’s Ex¬ 
hibit No. 14.”) 

By Mr. Gallagher: 

Q. Now, I show you another note dated December 23, 
1936, with the due date of January 11, 1937, in the amount 
of $5,000, and showing you the back of the note, I ask you 
if your name does not appear on the back of that note as the 
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endorser (handing document to the witness) ? A. (After 
examining the document in question) It does. 

Q. That is your signature? A. Yes, sir. 

Mr. Gallagher: We offer that in evidence, if the Court 
please, with the letter attached to it. 

Mr. McGarraghv: We have no objection. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Plaintiff’s Ex¬ 
hibit No. 15.”) 

By Mr. Gallagher: 

Q. Mr. LaPorte, you realized, did you not, that your sig¬ 
nature on the back of that check made you personally liable 
for those debts if the corporation failed to pay? A. Yes, 
sir, I did. 

Q. When it became necessary for you to cease the op¬ 
eration in Frederick and cease the operation in Rock Creek 
Park, what other cash on hand did you have besides the 
check that you had from Frederick? A. I don’t know. 

Q. Do you know whether or not you had any cash 
102 in the bank? A. I don’t remember. 

Q. Don’t you think that you would remember if 
you had some cash in the bank at that time? A. Besides 
the two checks, the check from Frederick and the check 
from Rock Creek? 

Q. Yes. What other cash did the corporation have? A. 
I don’t remember how much. 

Q. Do you know that they had any other cash? A. I 
don’t know. 

Q. You can’t state that they had any other cash? A. 1 
c-ouldn’t tell you, no, sir. 

Q. Mr. LaPorte, did you make any effort to pay these 
two notes when they came due? A. Well, they were paid: 
that is all I know. 

Q. Did you make anv effort to pav them yourself? A. 

No. 

Q. Why not? A. That wasn’t my part of the business. 

Q. As president of your company, would you tell your 
treasurer to pay a note when it was due? A. He had the 
job of getting the money; that was his end of the business. 

Q. You mean to say that the treasurer of vour company 
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could have paid a $17,000 note without taking it up with 
you? A. That is right. 

Q. Did he have any shares in the company? A. Yes. 

Q. How many shares did he have? A. I think it was 9f). 
Q. Still he could have paid a $17,000 note without 

103 having any consultation with you? A. Yes, sir. 

Q. As far as you are concerned, you made no ef¬ 
fort whatever to pay these notes? A. No, sir. 

Mr. Gallagher: I think that is all, your Honor. 

Cross-Examination 

By Mr. McGarraghy: 

Q. Mr. LaPorte, as I understood your testimony, Mr. 
Leeds was the one who was the financial manager of the 
company and you vrere the operations manager of the com¬ 
pany; is that right? A. Yes. 

Q. And Mr. Leeds had charge of all the finances ? A. 
That is right. 

Q. You say you found in January, the early part of 
January, that they were not going to give you as much of 
the percentages as you expected? A. No. 

Q. What was it you stated? A. That we expected the 
full estimate, which didn’t come through. 

Q. You expected to receive from the job a larger sum of 
money than you actually got? A. That is right. 

Q. That was withheld by the Authority in Frederick; is 
that right? A. Yes. 

Q. And it was that failure to have ready cash which 
caused you to abandon the job; is that right? A. Yes, 
sir. 

Q. I understood you to say that you went to the 

104 bonding company in the hope of getting cash to go 
forward with the job? A. Not so much in the hope 

of getting cash, but to get help with the officers at Fred¬ 
erick to release the cash that was owing to us. 

Q. Had you had money available you would have gone 
forward with the work? A. Certainly. 

Q. Now, Mr. LaPorte, in addition to your company being 
adjudicated a bankrupt, you were personally adjudicated 
bankrupt, were you not? A. Yes, sir. 

Mr. McGarraghy: I think that is all. 
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Redirect Examination 
By Mr. Gallagher: 

Q. You say that you, personally, had been adjudicated 
bankrupt? A. Yes, sir. 

Q. When were you adjudicated? A. The application 
was made this year; I think it was in January. 

Q. Have you been discharged as a bankrupt? A. Not 
yet. 

Q. So that that bankruptcy proceeding is still pending? 
A. Yes, that is right. 

Mr. Gallagher: That is all. 

Mr. McGarraghy: That is all. 

The Court: You may be excused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

105 Thereupon John R. Higgins was recalled as a 
witness for and in behalf of the plaintiff, and having 
been previously duly sw’orn by the Clerk of the Court, re¬ 
sumed the witness stand and, upon further examination 
testified as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. Mr. Higgins, I believe you have been swrom? A. Y T es, 
yesterday. 

Q. Y”ou are the comptroller of the Second National Bank ? 
A. Y es. 

Q. I show you these back sheets that you brought with 
you yesterday in response to a subpoena, and I ask you if 
you will examine them and see w’here on these sheets a de¬ 
posit that w’as made on Saturday, January 9, of the Fred¬ 
erick check of some $15,000 appears on these back sheets 
(handing some documents to the witness). A. (After ex¬ 
amining the documents in question) They are not all here. 

Q. The back sheets are here, are they not? A. Yes, but 
where are the re-cap pages? 

(After examining the documents further) $16,229.63. 

Q. What is this sheet here (indicating) ? A. That is the 
proof department re-cap sheets of the day’s w r ork. 
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Q. That is a recapitulation sheet of what? A. Of these 
back sheets plus any other item that didn’t go through on 
the back sheets. 

Q. So that this item that you were pointing to on the re¬ 
cap sheet, representing the Frederick check, didn’t 

106 go through on the back sheet? A. That is right. 

Q. In the usual course of events, the ordinary de¬ 
posit would go through the batch sheet? A. Not neces¬ 
sarily, because this statement is the same as the batch 
sheet; it can be used as a batch sheet. 

Q. Do you want your testimony here to be that in the 
ordinary course of events the ordinary deposit wouldn’t 
appear on the back sheets of which this is the total? A. 
Yes. 

Q. Then why do you have this (indicating)? A. When 
there are several batches of work, it is run up on this. 

Q. Is it normal to put it on that, only? A. In case that 
item comes through late, it gets on that, only, yes. 

Q. The customary procedure is to put it on the batch 
sheets, however? A. Yes. 

Q. And that wasn’t done in this case? A. No, it was not. 
Mr. Gallagher: That is all. 

Mr. McGarraghv: That is all; I have no questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Gallagher: That is all, your Honor. 

Mr. McGarraghy: If the Court please, I think that yes¬ 
terday I indicated that I might want to ask Mr. Ousick one 
or two more questions. 

The Court: Very well. 

107 Thereupon Ralph A. Cusick the plaintiff herein, 
was recalled as a witness for and in his own behalf, 

and having been previously duly sw T orn by the Clerk of the 
Court, resumed the witness stand and, upon further exami¬ 
nation, testified as follows: 

Further Cross-Examination 

By Mr. McGarraghy: 

Q. Mr. Cusick, you testified yesterday that as trustee in 
bankruptcy there had been filed with you a large number 
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of claims—I think you said that it was something like 140 
claims? A. Approximately, yes. 

Q. In the amount which you stated—I don’t remember 
the exact amount—but were all those claims filed with you 
as trustee in bankruptcy? A. No; they were filed with 
the Referee, not with me. 

Q. All the claims filed with the Referee in Bankruptcy 
against this bankrupt estate in this folder marked 
“Claims” (indicating)? A. I assume so, because I asked 
the Referee when I came down here yesterday to give me 
the files in his office regarding those claims, and those are 
what he gave me; I assume that is all there were. 

Mr. McGarraghy: If the Court please, I ask to intro¬ 
duce these as Defendant’s Exhibit No. 3. 

The Court: They will be received. 

(Thereupon the documents in question were received in 
evidence and were marked by the reported, “Defendant’s 
Exhibit No. 3.”) 

The Court: Is that the plaintiff’s case? 

Mr. Gallagher: Yes, your Honor. 

108 Mr. McGarraghy: If the Court please, I would 
like to address a motion to your Honor, and I would 
like to make some argument on the motion. 

There are some questions of law involved, and I think 
that, perhaps, you would want to excuse the jury for that 
purpose. 

The Court: You have introduced a part of your case, 
Mr. McGarraghy. 

Mr. McGarraghy: You mean by the exhibits? 

The Court: I think that requires you to put in your en¬ 
tire case, and, after that is done, I will allow you to ad¬ 
dress your motion. 

Mr. McGarraghy: Yes, your Honor. 

I will call Mr. Loh. 

Thereupon Julius Edward Loh was called as a witness 
for and in behalf of the defendant, and being then and 
there duly sworn bv the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. McGarraghy: 

Q. Mr. Loh, you are connected with the Second National 
Bank? A. I am. 
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Q. What is your office with that bank? A. I am vice 
president of the bank? 

Q. How long have you been with the bank? A. A little 
over two years, I was associated with them on November 
1, 1936. 

Q. In what capacity? A. Vice president. 

109 Q. Prior to that time, what were you doing? A. 
I was with the Reconstruction Finance Corporation 

out of Richmond, Virginia, the Richmond Loan Agency. 

Q. How long were you with them? A. I was with them 
from 1933. 

Q. Had you had any banking experience prior to that 
time? A. Yes, with three banks in the south; practically 
since I was eighteen years old I have been in banking. 

Q. And you say you went with the Second National Bank 
in 1936? A. Yes. 

Q. What address of the bank were vou connected with? 
A. 1331-3 G Street. 

Q. What were your duties at the time that you went 
with the bank? A. When I went with the bank I attempted 
to get acquainted with the procedure and customs of the 
bank, the personnel of the bank; I tried to familiarize my¬ 
self with the organization and its accounting methods. 

Q. How long did that take? A. I wasn’t active in the 
bank until around the first of the year; then the task was 
assigned to me of reorganizing the personnel and making 
any changes that I though best in the internal operation of 
the bank. 

Q. In connection with those duties did you issue any in¬ 
structions to any officers or employees of the bank with re¬ 
spect to their work? A. Yes, lots of them. 

Q. Did you issue any instructions regarding any particu¬ 
lar account and checks on that account requiring them to 
be approved by an officer of the bank? A. Yes, 

110 sir. 

Q. What was that? A. That a teller when checks 
were presented for payment and drawn against uncol¬ 
lected funds should be O. K’d by an officer of the bank; it 
was bad banking practice to do it otherwise. 

Q. What do you mean by “uncollected funds?” A. 
WTien a depositor of a bank deposits a check drawn on 
another bank and the other check has not been collected. 
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until that check is collected, until payment has been made, 
that is considered as uncollected. 

Q. Now, to whom were those general instructions given '! 
A. To the tellers of the bank. 

Q. Was Mr. Coates a teller of the bank at that time? A. 
Yes, sir. 

Q. About when were those instructions given? A. 
About the first of the year, around the first of January. 

Q. 1937? A. 1937, yes. right after my connection with 
the bank. 

Q. Was any particular instruction given by you with 
respect to any particular account? A. No, sir. 

Q. Was any instruction given by you with respect to the 
LaPorte Construction Company? A. No, sir, I don’t re¬ 
call giving any particular instructions. 

Mr. Garraghv: I think that is all. 

Cross Examination 

By Mr. Gallagher: 

Q. Did the LaPorte Company have funds in the bank on 
Saturdav morning, Januarv 9? A. Would vou let me see 
the ledger account of the LaPorte Construction Company? 

Q. Yes (Handing some documents to the witness). 
Ill A. That is not the ledger. 

(After examining some documents) On January 
9—You were talking about at the beginning of the business 
day? 

Q. At any time. A. At any time? 

Yes, sir, they had funds on deposit. 

The Court: What was the answer? 

The Reported (reading): “Yes, sir, they had funds on 
deposit.” 

Mr. Gallagher: That is all. 

By Mr. McGarraghy: 

Q. How much collected funds did they have on January 
8? A. $88.26; that was the balance at the beginning of the 
day of January 8. 

Mr. McGarraghy: That is all. 

By Mr. Gallagher: 

Q. Will you look at that (handing document to the wit¬ 
ness) and tell us whether there were collected funds in the 
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bank in this account on January 11? A. (After examining 
the document in question) On January 11, yes, sir. 

Mr. Gallagher: That is all. 

Mr. McGarraghy: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. McGarraghy: I will call Mr. Reilly. 

Thereupon John A. Reilly was called as a witness 
112 for and in behalf of the defendant and having been 
previously duly sworn by the Clerk of the Court, 
resumed the witness stand and, upon further examination, 
testified as follows: 

Direct Examination 

By Mr. McGarraghy: 

Q. Mr. Reilly, you are the president of the Second Na¬ 
tional Bank? A. I am. 

Q. When did you become president of the bank? A. 
January 15, 1936. 

Q. Were you president of the bank at the time that the 
LaPorte Construction Company opened its account with 
the bank? A. I was. 

Q. Can you tell the Court and jury the circumstances 
which led up to the opening of that account? A. A sub¬ 
stantial customer of the bank introduced the LaPorte Con¬ 
struction Company account to the Second National Bank, 
stating that they had a large operation in Virginia, Ar¬ 
lington County, Virginia, and that they had been borrow¬ 
ing money at some bank in Virginia, but that they had 
reached the maximum that they could borrow from thal 
bank. Because of their extended operations they needed 
additional credit, and they requested us to investigate the 
matter and give some consideration of offering them a line 
of credit. The application was made for $20,000 at that 
time, and the company furnished us with the financial data 
required by the bank, and after some investigation on our 
part, a check-up, a line of credit of $20,000 was extended 
to that company, and the company opened its account in 
the normal course of procedure and continued to deposit 
and borrow money up until early in 1937. 
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118 Q. Iii connection with the information which you 
required of them, what contracts were they working 
on at that time? A. At that particular time there was just 
one contract in Arlington, Virginia. That was a sewage 
disposal plant. 

During the course of the bank’s relations with that com¬ 
pany, two new contracts were obtained by the company. 

Q. Did you ascertain whether or not under those con¬ 
tracts payments would be made regularly to tin* company? 
A. I did; it was customary for the company to receive 
monthly payments on account. 

Q. They wouldn’t receive all the money that was due to 
them? A. No; it is the custom in these Government con¬ 
tracts and qiiasi-Government contracts that a certain per¬ 
centage of the money is retained until the operation is com¬ 
pleted. 

Q. Now, I hand you these sheets (handing documents to 
the witness), and I ask you what they are? A. Those are 
the ledger sheets of the bank showing the condition of tin* 
particular account. 

Q. What account is it? A. The account of the .1. A. 
LaPorte Construction Company, Inc. 

Q. From the time it was opened until the time it was 
closed ? A. That is correct, sir. 

Mr. McGarraghy; I would like to offer that in evidence, 
if the Court please, as Defendant’s Exhibit 4. 

Mr. Gallagher: No objection. 

The Court: It will be received. 

(Thereupon the document in question was received in 
evidence and was marked by the reported, ‘Defendant's 
Exhibit No. 4.”) 

Mr. McGarraghy: I have a photostatic copy, your 
Honor, in case you would like to look at it (handing a docu¬ 
ment to the Court). 

114 I also have some photostatic copies for members 
of the jury should they wish to use them as Mr. 
Reilly testifies (distributing copies of the document in 
question to the jury). 

By Mr. McGarraghy: 

Q. Mr. Reilly, I hand you another sheet and ask you what 
that is (handing document to the witness)? A. (After 
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examining the document in question) That is a note lia¬ 
bility ledger for the J. A. LaPorte Construction Company. 

Q. What does that show? A. That shows the history of 
the various notes that cleared through the bank during the 
period from June 3, 1936, to January 11, 1937. 

Mr. McGarraghy: I offer that in evidence, if the Court 
please, to be marked as Defendant’s Exhibit 5. 

Mr. Gallagher: No objection. 

The Court: It is received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Defendant’s 
Exhibit No. 5”) 

Mr. McGarraghy : 1 have copies of that, your Honor, in 
case you should wish to se the exhibit, and 1 also have cop¬ 
ies for the jury (distributing copies of the document in 
question to the Court and jury). 

Bv Mr. McGarraghy: 

Q. Now, directing your attention, Mr. Reilly, to the ex¬ 
hibit here of the number of pages, and taking the columns 
from the left to the right, what does the first column repre¬ 
sent? A. The balance on hand at the bank on a particular 
day. 

Q. And the next column, what does that represent? A. 
The withdrawals made bv check against the account. 

Q. On the day indicated opposite the withdrawals? 
113 A. That is correct. 

Q. What is the next column? A. That shows the 
deposits made by the company on the date indicated next 
to it. 

Q. What does the next column represent; deposits? A. 
Yes. 

Q. And the next column; what does that represent? A. 
The net balance after the withdrawals or deposits were 
made for a particular day. 

Q. By “deposits," does that represent only deposits 
made by the company of cash or checks, or does it repre¬ 
sent anything else? A. That represents the deposits by 
cash or check or by the bank itself in making loans to the 
company. 
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11.‘i O. In I'oiimrlion with tlu* information which vou 

v * 

required of tiicm. what contracts were they working 
on at tliat time.’ A. At that particular time there was ju-l 
one contract in Arlington. Virginia. That was a sewaue 
disposal plant. 

During tin* course of the hank's relations with that con 
pany, two new contracts were obtained by the company. 

(,). Did vou ascertain whether or not under those eon 
tracts payments would be made regularly to the company 
A. I did: it was customary for the company to recei\* 
monthly payments on account. 

(.). They wouldn't receive all the money that was due to 
them.' A. No: it is the custom in those Government con¬ 
tracts and qiiasi-Go- eminent contracts that a certain per¬ 
centage of tlu* money is retained until the operation is com 
pletcd. 

(J. Now. 1 hand you those sheets (handing documents to 
the witness), and I ask you what they are.' A. Those are 
the ledger sheets of the bank showing the condition of the 
particular account. 

(. t >. What account is it.’ A. The account of tin* .1. A. 
La Porto Construction Company. Inc. 

(). Frojn the time it was opened until the time it was 
closed.' A. That is correct, sir. 

Mr. McGarra.uhy: I would like to offer that in evidence, 
if the Court please, as Defendant's Kxhibit 4. 

Mr. GaHaulier: No objection. 

The Court: It will be received. 

(Thereuj)on the document in question was received in 
evidence and was marked bv the reported, * Defendant ’•> 
Fxhibit Xo. 4.'*) 

Mr. McGarrauhy: I have a photostatie copy, your 
Honor, in case you would like to look at it (handinu a docii 
ment to the (’ourt). 

114 I also have some photostatie copies for members 
of the jury should they wish to use them as Mr. 
Reilly testifies (distributing copies of the document in 
question to the jury). 

"By Mr. McGarrauhy: 

<>. Mr. Reilly, 1 hand you another sheet and ask you what 
that is (handing document to the witness).’ A. (After 
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examining tin* document in question) That is a note iia 
hility ledger for tin.* J. A. LaPorte (’oust ruction Company. 

Q. What does that show* A. That shows tin* historv of 
the various notes that cleared through the hank during the 
period from June •”>. It ).’■>(>, to January 11. 11 ).*>?. 

Mr. MeGarraghy: 1 offer that in evidence, if the Court 

please, to he marked as Defendant’s Kxhihit ,*j. 

Mr. Gallagher: Xo ohjection. 

Pin* (Vmrt: It is received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter. “Defendant’s 
Kxhihit Xo. 0 “) 

Mr. MeGarraghy : I have copies of that, your Honor, in 
case you should wish to sc the exhibit, and I also have cop 
ies for the jury (distributing copies of the document in 
question to the Court and jury). 

By Mr. Mediarraghy : 

h>. Now, directiny; your attention, Mr. Reilly, to the ex¬ 
hibit here of the number of pages, and taking the columns 
from the left to the right, what does the first column repre¬ 
sent;' A. The balance on hand at the bank on a particular 
day. 

Q. And the next column, what does that represent ? A. 
The withdrawals made by check against the account. 

Q. < )n the day indicated opposite the withdrawals.’ 
11 ') A. That is correct. 

( t >. What is the next column? A. That shows the 
deposits made by the company on the date indicated next 
to it. 

Cj). What does the next column represent: deposits? A. 
Yes. 

Q. And the next column; what does that represent? A. 
The net balance* after the withdrawals or deposits were 
made for a particular day. 

( c ). By “deposits.” does that represent only deposits 
made by the company of cash or cheeks, or does it repre¬ 
sent anything else? A. That represents the deposits by 
cash or check or by the bank itself in making loans to the 
companv. 
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{.). Now, tin* first entry in there under deposits is $2,000; 
what does that mean if A. That meant that tin* eompany 
deposited $2,000 with the hank. 

t L ). As of what date.' A. May 20, 1020. 

( t >. And on June 2f A. On June 2—Speakinu of de 
posits f 

(). Vos. A. A loan of $15,000 was made. 

(, t ). That inereased the balance to $17,000.’ A. \ es; tliai 
is correct. 

Q. On June 4. deposits were made.' A. Yes. 

( t ). ( hi the same day there was a discount made h. 
i 11> the hank of a note.' A. es, $5,000. 

Q, ()n .June- 4 you extended credit to tin* company 
which made their balance $211,000.’ A. 1 hat is riulit. 

O. Now. i**oiii”‘ down the deposits, on June la, what wu> 
tin* final balance at the end of the day.’ A. $282.00. 

( t ). Then on June 18 what happened.' A. On June I s * tie- 
company deposited $10,000 and increased the balance at 
the close of the business of that day to $10,274.42. 

o. What happened on the JOtli of June.’ A. On June > 
the company deposited $12,000. 

Q. In the meantime the transactions in the burner column 
mi the left represents checks drawn anainst that aecoim’ 
from time to time if A. 'i es. 

(>. Now, noinn to the next pane, on July 17, 1020. what 
happened:' A. <hi July 17 the company deposited $lo.oo ; i 
in the bank. 

O. Prior to that deposit what was the amount on de¬ 
posit in the account.' A. $070.00. 

O. That deposit increased the balance to $10,070.00.' A. 
Yes. 

O. On June 24 what took place.’ A. That is an error 
there: it is obvious that it should be July because down 
the list it is July. That is an error on the machine. 

On July 24 the note of $5,000 was advanced and credited 
to the account of the company. 

117 Q.That increased the balance to $14,1.>0.07 .' A. es. 

Q. On July 20 what happened .' A. The company 
deposited $0,441.11. 

Q. And that increased the balance further.’ A. 0*>. 

O. Before leaving that pace I ask you to look at the 
larger column with the number of entries and tell us what 
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that represents if A. That represents withdrawals against 
tlie account by the company. 

Q. Take the next page, which begins July JO, 1036; what 
is the item of August 3, 1036? A. $300 deposited by tin* 
company. 

( t ). What was the balance in the account of the company 
at the close of business—at the beginning of business on 
August 4, 1936? A. $244.76. 

Q. What is the item on August 6 in the deposit column? 
A. $7),000, a note made by the bank and credited to tin* a*- 
count of the company. 

Q. Prior to your loaning the La Porte (’oust ruction Con:- 
pany $5,000, what was the balance in the account ? A. 
•'>187.87. 

<.y So that the note increased the deposit to what amount ? 
A. $5,387.87. 

< L ). And the item of August 8, 1936, what was that ? A. 
The company deposited a check of $11,935.31. 

Q. And the item of August 16. 1936, what does that rep 
resent? A. A note of $10,000 made by the bank and cred¬ 
ited to the account of the company. 

( t ). That is, on August 14. $l(),(H)l) was loaned i-> 
11 s the company by the bank? A. Yes. 

( c ). And it increased the balance to $15,787.81 . \. 

Yes. 

( t ). Going over to the next page, beginning August 2o. 
1936. 1 ask you what the entry is of August 24. A. A loan 
of $4,500 was given to the company and credited to the a.* 
count of tlie company. 

(). On the same day was there a substantial withdrawal 
on that account ? A. On August 24 there was a withdrawal 
of $5,026.66. 

O. So that the $4,500 loan was substantially withdrawn 
against on that day? A. Yes, sir. 

Q. Do you know for what purpose? A. 1 do not. out i 
assume it was for pay roll. 

Q. Doming down to September 4. 1936, 1 ask you what 
was the deposit balance on that day? A. $29(5.87. 

Q. There is an entry of deposit on that day, Seplo».thc 
4. of $5,000; what was that? A. A $5,000 loan made by the 
bank to the company. 

Q. At that time their cash balance was $296 87 .’ A. 'i <*>. 
that is correct. 
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Q. On September 8, what is that $22,398 item? A. I)e 
posited by the company. 

Q. On September 8 the companv made a deposit of $22,- 
398 ? A. Yes. 

Q. Were any checks drawn against that deposit that day 
A. Yes, there were several checks. 

(,). In the last column, on September 8, 1936, there 

119 is an item, $74.78 with the letter OD; what does that 
mean? A. That means an overdraft. 

Q. Of $74.78? A. Yes. 

0. On September 10, what is that entry there as a de¬ 
posit? A. $5,000 was loaned by the bank to the company 
and credited to the account of the company. 

Q. On the same day was there a substantial withdrawal? 
A. $5,043.34 on the same day was withdrawn. 

Q. Do you know what that was for? A. 1 assume that 
it was for pay roll. 

Q. Was that the general practice, to make loans so the\ 
could carry their pay roll? A. Yes. When the company 
reached the point where it had practically exhausted it> 
cash, it was borrowing money to meet its pay rolls. 

Q. On September 18, 1936, there is an item of $8,000? A. 
That was a deposit made by the company. 

Q. Now, prior to that deposit, what was its balance? A. 
$235.16. 

Q. Without going on each page, that item in the column 
marked “Checks” represents checks drawn by the com¬ 
pany? A. Yes, that is correct. 

Q. On September 26, 1936—I call your attention to the 
entry of October 2, 1936; what was that? A. That was a 
deposit of $2500 made by the company. 

Q. On October 5, 1936, what is that $39,000 item? A. 
$.39,461.88 deposited by the company. 

Q. When you refer to deposits made by the company, you 
mean a deposit made by the company in the bank of 

120 checks to its order? A. Yes. 

Q. Do you know what those deposits were? A. 
No, I do not. 

Q. But you knew that the La Porte Construction Com¬ 
pany was then working on throe Government contracts or 
quasi-Government contracts ? A. Yes, that is correct. 

Q. Before this deposit of $39,461.88, what was the hal 
ance in the account? A. $318.42; that shows there as an 
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overdraft at the beginning of the day, but later on in the 
day $.'19,000 was deposited, but the other figure was ae 
tually an overdraft of $318.42. 

Q. Prior to the entry of $39,461.88, there was on the 
books an overdraft of $318.42.' A. That is correet, yes. 

( t ). Calling your attention to the last entry on the page, 
October 20, 1936, I ask you what was the balance in the 
account at that time? A. $190.94. 

By the Court: 

Q. What does that “S’’ mean there, Mr. Reilly.’ A. 1 
really don’t know, your Honor. 

Q. Do the stars there have any significance.' A. That is 
supposed to indicate balances. 

Mr. MeGarraghy: May I suggest, your Honor, that the 
**S” means “Sub-total”? 

The Witness: Possibly it is; 1 think that is a bookkeep¬ 
ing item—yes, 1 am sure that is right; when they turn a 
page, that is the sub-total carried forward. 

Bv Mr. MeGarraghy: 

121 Q. On the 20th there were several deposits in small 
amounts? A. Yes. 

Q. Then on October 23 there is an entry of $7,300. What 
does that mean? A. That is a loan made by the bank to 
the company and credited to the company’ account. 

Q. Prior to that loan what was the balance of the com¬ 
pany on deposit ? A. $257.04. 

Q. And the next item is $1,401.30? A. That was a de¬ 
posit made by the company. 

( c ). And that item of $1,200, what was that? A. That 
was a deposit. 

Q. And that deposit, before that deposit of $1,200 wiiat 
was the balance in the account of the company? A. $142.88. 

( t ). AYhat was the balance on November 4, 1936? A. 
$98.55. 

Q. On November 5, 1936, what happened ? A. A Deposit 
of $20,025 was made. 

Q. Increasing the balance by that figure? A. Yes. 

Q. On November 7 what is that item? A. A denosit mad<> 
by the company. 

Q. On November 9 what is that item of $26,000? A. A 
deposit made by the company. 
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Q. Prior to that deposit being made by the company, 
what was its cash balance? A. $1,392.04. 

Q. Going to the next page, was there a deposit made on 
November 17? A. $1,500. 

122 Q. On November 27 there is an item of $0,000? A. 
That was a loan made by the bank to the company. 

Q. By “a loan to the company,’' what was the cash l>a! 
a nee? A. $594.59. 

Q. Then on December 4, 1936, there is an item of $21. 
000: what is that? A. A deposit made by tin* company. 

( u ). Prior to that deposit being made, what was the bal¬ 
ance in the account of the company? A. $132.04. 

Q. Going down to the entry on December 10. 1930. what 
was that $23,000 item? A. That was a deposit made by Urn 
company. 

Q. Prior to that deposit being made, what was the bal¬ 
ance of the company ? A. $833.09. 

Q. Going to the next page, on December 23, 1935. there 
is an item of $5,000; what was that? A. A loan made by 
the bank and credited to the account of the company. 

Q. Prior to that loan of $5,000 being made, what was the 
credit balance of the company? A. $51.39. 

Q. So that the cash balance of the company on Decem¬ 
ber 23, 1930, was $51.39? A. That is correct. 

Q. At the time you made the loan of $5,000 to the com¬ 
pany? A. At the time we made the loan of $5,000, yes. 

Q. Going down to January 0. 1937. what was tlv 

123 balance then? A. $88.20. 

Q. Was a deposit made on January S. 1937? A. 
Yes, of $15,806.02. 

Q. Was there another deposit made on January 9? A. 
There was, $10,229.63. 

Q. Now, was there any charge made against that deposii 
by way of withdrawal checks drawn against it? A. Sev- 
eral checks were drawn against the account: here is a $2,000 
debit memorandum. 

Q. Galling your attention to the column marked. 
“Checks,*’ will you tell ns how many checks were drawn 
on that debit memorandum on January 8 and January 9. 
19.37, and state the amount of them? A. On January S ,-t 
check was drawn for $925: one was drawn for $05: and 
one was drawn for $2,258.85. 
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Q. And on January 9? A. On January 9 tliere was a 
check drawn for $5,123.69. 

Q. On January 9 was any other charge made against 
the account? A. On January 9 there is a debit memoran¬ 
dum against the account of $17,677.92. 

Q. What does that represent? A. That represents a 
charge that was made by the bank against tin* account. 

Q. For what ? A. Settlement of a note due to tile bank 
on that date. 

Q. What is the entry on January 11, 1937? A. $5,000, 
a charge made by the bank against the company in sePle- 
ment of a note due at the bank on that day, and charged, 
by the bank on that day. 

124 Q. So that after that charge was made, what was 
the balance in the account of the company? A. On 
January 11, at the end of tin* day, the balance was $366.91. 

Q. And on that date were other checks drawn against 
the account? A. Yes, on January 11 five checks were 
drawn against the account. 

Q. Now, Mr. Reilly, calling your attention to ibis liabil¬ 
ity sheet—Before I go into this, whore you show that 1h<* 
checks wore drawn on tlx* account and an entry was made 


on the account, that showed that the checks were paid bv 
the bank? A. They were paid by the bank. yes. 

Q. Referring to this ledger, the liability lodger, will you 
run down the ledger and state what it shows with respect 
to the liability of tin* company to the bank from time to 
time? A. On June 3, 1936, there was a loan of $15,000 
made which was to mature on August 3. 1936. 

You will note that in the last column of the liabilitv 


ledger, ‘‘When Due and When Paid”, the last column he-- 
“Unpaid." 

When that loan matured on August 3 it was curtailed 
$5,000, leaving a balance to mature on August s of $10,000, 
and that particular loan was subsequently consolidated 
into a $20,000 note on October 5, 1936. 

Q. That goes pretty well down the sheet? A. Yes. 

Q. It shows $35,666 and $20,200? A. Yes, the not'V me 
tnred periodically at intervals, 

Q. And one note would melt into another note from 
125 time to time? A. That is correct. 

Q. That all went into the $20,000 note? 

Q. On October 5. 1936? A. That is correct. 


A. Yes. 
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On .Juno 4 we made them a new loan of $5,000, and that 
was to mature on June 5. Tin* note was renewed in full on 
June 10, $5,000 to mature on June 22. and it was paid in 
full on June 19. 

( t ). In tlii> first column, marked “Debits," there are some 
odd dollars, for instance $15,152.50: what is that* A. That 
is an adjustment of interest due. 

( t ). The principal of the note was $15,000;' A. Yes. and 
the other is interest calculation depending on the maturity 
of the note. 

( t ). That $5,000 note of June 4 was paid on June ID:' A. 
Yes. 

Q. What was the next transaction.' A. A note dated 
July 24. 

O. For how much.' A. For $5,000. which was to mature 

to 

on August 24. 

Q. What happened? A. It was curtailed $500 on Au¬ 
gust 24 and was to mature on October 22. 

Q. The first was $4500? A. Yes. 

Q. Is that the entry of $4545? A. Yes. that is an interest 
adjustment. 

$45 is an interest? A. That is right. 

Q. So the $5,000 note was curtailed $500? A. v e'- 
12(5 and it was melted into the $29,000 note on October 5, 
1936. 

Q. That note dated August 3, for $10,000, that is the 
balance on the original $15,000 loan? A. Yes. 

Q. Now. you are up to August 0. A. That is the note of 
August 5: that was to mature on October 5, and it was con¬ 
solidated into one big note of $20,000 on October 5. 

O. What is the $10,045 of August 14? A. That was to 
mature on September 10. and curtailed $5,000 to mature on 
October 12. and the balance was consolidated into the 
$20,000 note of October 5. 

Q. What is the next item after the $4500? A. The note 
dated September 4. 1936. a loan of $5,000 to mature on 
September 9. and was paid in full <>n September S. 

Q. The next item of $5,026, what is that? A. On Sep 
teniber 10 ? 

That was to mature on October 12. and that was con soli 
dated into the note of October 5. 

Q. This was a chain of notes that finally was consoli 
dated into one big note? A. Yes. 
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Q. Thu next item on October ~), what is that? A. That 
represents a consolidation .of tin* various notes. 

Q. When does that mature? A. On I)(*eeinl)er 4, 1920. 

(A Isn t that October o that was to mature? A. It was 
due to mature on the 9th of November. 

Q. Wasn't it due to mature on the -41 h of Decern 
1-7 her? A. The $20,000 note? 

Q. \ es. A. To mature on December 4. 1920. 

(,). What happened to it? A. It was curtailed $27)0(1. 

Q. And a new note was taken for $17,7)00? A. Ves. 

Q. What was the date of that new note? A. $17,7)00 was 
curtailed in advance; that was due to mature on December 
4, but it was curtailed in advance on November 9, 1920. 
and was to mature on January s, 1927. 

Q. Unit is, tin* $1 i ,o()0 which was made on November 9 
or November 8? A. November 9. 

Q. 1920, and to mature on January S. 1927. which you 
set oil auainst the balance of" this company? A. Ves. 

Q. Now. rii>ht ahead of that $17,000 item is $7,7)00. A. 
That was a new loan of $7,200 made on October 22 to be 
paid on November 0, and it was paid on November 9. 

Q. So at tills time the only obligation of 1h<* eompanv wai¬ 
tin' note of $17.7)00 dated November 9. 1920? A. 1920. ye-. 

Q. Now, 1 his $0,000 item. A. The $0,000 item, dated No 
vein her 27, was to mature on December S. but it was re¬ 
newed in full on December S for one day, and it matured 
on December 9; it was paid in full on December 10. That 
was done in order to lot them uet their check in as they ex¬ 
pected. 


( c ). The last item on 
12S that? A. That was a 
pany on December 22. 
January 11. 1920. which loan 


the sheet is $7).017).S2; what i> 
new loan made to the com 
1920, which was to mature on 
was also charged to the com¬ 


pany. 

Q. That was new money loaned to tin* eompanv on De¬ 
cember 22. 1920? A. Ves. 

Q. That was the second note which was eha rated 1o the 
company? A. Ves. 

Q. Now. Mr. Reilly, you say that when the line of credit 
was arranged. Mr. Leeds acquainted you with the busines> 
of the company and the contracts which they had. based 
upon which information certain credit was afiven to the 
company? A. Ves, that is correct. 
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(,). That was in June of 1936? A. Yes. 

Q. The first note was in June of 1936? A. Yes. 

Q. Did you keep in touch with the financial position of 
the company and the progress which it was making on its 
various jobs? A. 1 did, sir. 

Q. Now, sir, in what way did you do that? A. W'e re¬ 
quired them from time to time to furnish us with financial 
data, also information concerning the progress of their 
contracts. 

Q. What was the nature of that data, and what did it 
show? A. It was financial data showing assets and liabi! 
ities of tlie company, the progress of the company on it> 
various jobs, it showed how much they expected in the way 
of estimate checks, what their needs were: whenever the 
company needed money during the month before they were 
to receive a check they would give us full informa- 
1*29 tion about the progress that they wen* making on 
these jobs. 

(). Did thev ever give von anv information that tin* eon: 
pany was insolvent ? A. Never. 

(,). Did vou at anv time receive anv written records as to 
the progress or the status of the company? A. v es. wo re¬ 
ceived a statement of a certified public accountant some 
time in the latter part of August or the early part of Sep¬ 
tember. 

Q. I hand you this paper (handing document to the wit¬ 
ness) and ask you if that was received by you and, if so, 
from whom? A. This was received from Mr. Leeds by me. 

Q. What is it? A. It is a balance sheet of the company 
showing the condition of the business on July 31. 1936. 

Q. Was there a covering letter with it ? A. Yes. ad 
dressed to the J. A. La Porte Construction Company from 
I.. Levine, *29?) Madison Avenue. New York City. 

(>. What does that balance sheet show with respect to 
the assets and the liquid condition of the company? A. 
Their current assets were $121,426.1”). and their current 
liabilities were $69,141.40, or a ratio of about 2 to 1. 

Q. What is the difference between the current assets and 
current liabilities under that statement ? A. About twice 
as much. 

Q. That was furnished to you by Mr. Leeds either at »he 
end of August or the first part of September. 1936? A. 
That is correct, sir. 
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Q. What does it show as to the net worth of the 

130 company ? A. It shows total assets of $230,722.70, 
and it shows liabilities of $65,144.40, or a net worth 

of $161,578.30. 

Mr. McGarraghy: I ask leave to offer this in evidence 
as Defendant’s Exhibit 6. 

The Court: It is received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Defendant’s 
Exhibit Xo. (>.”) 

Mr. McGarraghy; I have some copies which the Court 
and the jury may care to examine (distributing docu¬ 
ments). 

By Mr. McGarraghv: 

(<). After iho statement was furnished to you by Mr. 
Leeds in September of 1936, did you have any conversation 
with him as to the progress that tin* company was making 
on the job? A. Yes. I would say that I talked with him 
approximately once a month; it was customary for him 
to com<* in and review his operations, how the company was 
getting along in its work, and we reviewed that approxi¬ 
mately once a month, I would say. 

( L ). Did Mr. Leeds, in any of these conversations with you, 
indicate that there was any change in the financial con¬ 
dition of his company as compared with the statement 
given here? A. Never once. 

Q. Did lie give you any information regarding the status 
of the percentages on those various jobs? A. Yes, he would 
summarize lliose. 

(J. What would that show? A. It would show that the 
company was making progress and gradually building up 
assets that would be collected when the job was completed, 
and. in the meantime, they needed bank credit. 

< t ). Did lie give you any information regarding the esti¬ 
mate checks t<> be received on the various jobs at 

131 the close of each month? A. Yes, he did. 

O. In December of 1936 did von have anv conver- 
sation with Mr. Leeds as to progress of the work and when 
his next collections would be made? A. Yes, I think it was 
somewhere in the middle of December he estimated what 
he expected to receive in January. 
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Q. I hand you this paper (handing document to the 
witness), and I ask you what it is. A. (After examining the 
document, in question) This is a letter from Mr. Leeds, 
treasurer of the J. A. La Porte Construction Company, 
addressed to me under the date of December 13, 1936. 

Q. What does that state? Will you read the letter? A. 
(Reading) This month our estimated income is $45,000 
net. From the Frederick job we expect $29,000, and from 
the Rock Creek Park job, $16,000. 

At the present time the sewage treatment plant at Ar¬ 
lington has been accepted by the consulting engineers and 
the P. W. A. We are awaiting the action of the Board 
of the County. On this job the retained percentage is 
$21,500. Last month's estimate, which will be paid with 
the final, is $2,300. The approved extras to date are $3,- 
500 with more to come. This totals $27,300 on this job. 

On the sewer job in Frederick the retained percentage is 
$26,900. For Rock Creek Park the percentage is $4,100. 
This means a total of retained percentages and approved 
work of $58,300. In addition to those there will be a cur¬ 
rent earning of $50,100, gross, or $45,000 net. 

Inasmuch as the last month’s estimate on the sewage 
treatment plant will be paid with the retained percentage, 
it becomes necessary for us to request a loan to take 
132 care of pay rolls from December 24 to January 6 of 
$5,000. 

Christmas falls on Friday, the 25th, and we have been 
requested to make our pay roll on the day before Christmas 
instead of the due date, which is the 26th. 

I feel that the final estimates and retained percentages 
will be paid by the Arlington County on January 18. 

By the end of next week all of our main trench will be 
finished in Frederick, which leaves us with only the housing 
connections to do. This cuts our pay roll 75 per cent. 

Our estimated date of completion for the Frederick 
sewer is February 15, and Rock Creek Park will be finished 
on February 20. 

Any other information you desire, don’t hesitate to call 
on us for it. 

Q. Now, after you received that letter from Mr. Leeds, 
did you extend any further.credit to the LaPorte Corpora- 
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tion ? A. Yes, $5,000. That was requested on December 23. 

Q. That was the loan which was set off on January 11? 
A. That is correct. 

Q. After receiving this letter on December 17, 1936, did 
you receive any information from Mr. Leeds or from any 
other source that would change the picture with respect 
to what this letter disclosed? A. Yes. 

On January S, 1937, Mr. Leeds came into the bank and 
said that the note that was due on that date, that was in 
the afternoon of January 8, which was on Friday—he 
said, “1 have furnished you with the information in De¬ 
cember of our prospects for the month of January.” 

lie said that the picture had changed and that he wanted 
to report the developments to me because he wanted me to 
renew the notes in full. 

133 Prior to that time he had expected the estimate 
money coming in in January and that he would be 
able to substantially curtail the notes, but at that time 
he said that the Frederick check that he expected to re¬ 
ceive approximately $30,000 from had been cut to $20,- 
000 cash, and that they expected to receive that that month. 
He also said that the money that he expected to get from 
the Arlington County job, the money that was due and 
the retained percentage, that a dispute had arisen between 
his company and the county officials concerning extras and 
that he wasn’t sure when they would get the money, but 
that he didn’t think that they would get it in January. 

Q. Did he indicate, either with respect to the Frederick 
check or the Arlington check, that the company would not 
eventually collect the money? A. No; he said that it would 
be collected, but it would be delayed. 

Q. What happened after that? A. Well, he wanted the 
notes renewed; he wanted the $17,000 note, due on the 
8th renewed, and I told him that, in view of the changed 
picture, I wanted to consider the matter and, perhaps I 
would want to take it up with my discount committee on 
the following Tuesday, and that 1 wouldn’t give him an 
answer on the renewal on that date. 

Q. You gave him no answer at that time? A. No. 

Q. You say that was in the afternoon of January 8? A. 
In the afternoon of January 8. 

Q. I understand that a deposit of $15,000 was made on 
January 8. 
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Had that deposit been made when Mr. Leeds had 

134 this talk with you? A. T don't know, but I assume 
that it had been, in view of the fact that it was near 

tlie end of the banking day at that time, I would say that 
it had been, but I don’t know. 

Mr. Gallagher: The witness has said that he doesn’t 
know. 

Mr. McGarraghv: 1 think that he testified that it must 
have been because it was late in the day. 

Mr. Gallagher: We don’t just want his opinion about it. 

Bv Mr. McGarraghv: 

(^). You personally didn’t have anything to do with the 
deposit made by Mr. Leeds? A. No, sir. 

Q. You didn’t see him make the deposit? A. No, I did 
not. 

Q. Did Mr. Leeds tell you that he made it? A. Yes. 

Q. That was on tlie afternoon of January 8? A. That is 
correct. 

Q. And after that you say that you told him that you 
needed some time to think it over? A. Yes, sir; that was in 
connection with the renewal of the notes. 

Q. What did you do? A. 1 thought it over in the after¬ 
noon and evening, and I came to a conclusion on the fol¬ 
lowing morning that the best interests of the bank would 
be served if we could set off our claim against the deposits. 

Q. What did you do then? A. On the morning of Jan¬ 
uary 9, which was Saturday, I requested information con¬ 
cerning the balances that were to the credit of the LaPorte 
Construction Company and, if I recall correctly, I 

135 sent my secretary to the bookkeeper to get the in¬ 
formation for me, and it was reported to me that 

a certain balance was to the credit of the LaPorte Con¬ 
struction Company on the books, and they also reported 
that a deposit had been made by check which hadn’t reached 
the books as yet. 

Q. A deposit had been made? A. A deposit had been 
made, yes, and it hadn’t reached the books yet. 

Q. Did you have anything to do with that deposit? 
A. No. 

Q. Had you known of this deposit prior to the time you 
requested information regarding the balance to the credit 
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of the LaPorte Construction Company? A. No, sir, I 
did not. 

Q. After you ascertained that the deposit was made, what 
did you do? A. I requested to inspect the check, and I 
found that the check was drawn by the City of Frederick 
and hadn’t been collected, and I instructed that after the 
check had been collected, which 1 requested be done as soon 
as possible, that the set-off be made. 

I took the precaution of sending Mr. Ogleby to Frederick 
to present the check for payment or certification over the 
counter. 

Q. Was that done? A. Yes, 1 sent Mr. Ogleby to Fred¬ 
erick with the check to be presented, and I told him to call 
me when the check had been paid or had been certified, 
and he called me later in the morning. 

IVhen he called me I made the set-off, or I instructed 
that it be made. 

Q. From the point of view of banking, was the 
136 check considered as collected at the time that you re¬ 
ceived the certification? A. Yes, that is correct. 

Q. What did you do after that ? A. I wrote a letter to 
the LaPorte Construction Company stating that we had 
set off the $17,500 plus interest, and 1 returned the can¬ 
celled note to them. 

Q. How was that letter sent? A. By mail to the com¬ 
pany’s head office: they had offices in our building. 

Q. After that was any further action taken on Monday 
morning? A. The $5,000 note matured, and I followed a 
similar procedure. 

Q. At that time did you have a balance in the account 
sufficient to pay the $5,000? A. Yes. 

Q. And you wrote a letter to the LaPorte Construction 
Company and sent them the canceled note? A. Yes. 

Q. Now, I hand you a deposit slip, and I ask you what 
that is (handing document to the witness). A. (After 
examining the document in question) That is the deposit 
slip made by the J. A. LaPorte Construction Company on 
January 8, 1937, of $15,806.02. 

Q. Will you read that to the jury? A. This is the lan¬ 
guage that appears at the top of the deposit slip: 

“In making deposits the depositor agrees with The Sec¬ 
ond National Bank of Washington, Washington, D. C.; 
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that credit allowed for items on this or any other 

137 bank or party is only provisional and until the pro¬ 
ceeds thereof, in money, are actually received by 

this bank or items found good at the close of business of 
the day on which they are deposited—” 

Mr. Gallagher (interposing): 1 am going to object to 
further reading from this deposit slip; I don’t think it is 
proper. 

Mr. McGarraghy: 1 think it relates to the rights of the 
parties here, your Honor. 

The Court: Let me see it. 

(Thereupon the document in question was handed to and 
examined by the Court.) 

The Court: It seems to relate directly to this transac¬ 
tion. 

Mr. Gallagher: Yes, your Honor, but the document 
speaks for itself. If he wants to offer the document in 
evidence, I would have no objection. 

Mr. McGarraghy: I have no objection to offering it in 
evidence; I will offer it in evidence as Defendant’s Ex¬ 
hibit No. 7, and then I will ask Mr. Reilly to read it. 

The Court: It is received. 

(Thereupon the document in question was received in 
evidence and was marked by the reporter, “Defendant’s 
Exhibit No. 7.’’) 

By Mr. McGarraghy: 

Q. Now, Mr. Reilly, will you read it to the Court and 
jury? A. (Reading) “In making deposits the depositor 
agrees with The Second National Bank of Washington, 
Washington, D. C., that credit allowed for items on this 
or any other bank or party is only provisional and until 
the proceeds thereof, in money, are actually received by 
this bank or items found good at the close of business of 
the day on which they are deposited such items may be 
charged back to the depositor’s account regardless of 
whether or not the item itself can be returned; that 

138 said bank may decline payment of any check drawn 
on such deposits until the items of this deposit, 

though credited, are actually paid in money; that any fail¬ 
ure to enforce these rights bv the bank shall not be con- 
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strued a waiver thereof; that items received for deposit or 
collection are so received at depositor’s risk, may be trans¬ 
mitted in the usual manner for collection, either to the 
bank or person on which they are drawn, or to such bank 
or persons as said bank shall deem reliable; that all such 
direct or indirect collecting agencies shall be deemed agents 
of the depositor; that for the negligence, actions, omissions, 
or failure of such collecting agents, or for loss of item in 
transit, or any cause, no liability shall attach to the said 
bank; that said bank or any collecting agent may receive 
payment of all or any such items in cash, by check or draft, 
and shall not nor shall any collecting agent be liable for 
the dishonor of such checks or drafts or losses thereon or 
for the negligence, default or failure of another; that items 
may be collected through the Federal Reserve Banks in 
accordance with their rules.” 

Q. Is this the usual deposit slip used by the Second 
National Bank in all cases of deposits? A. It is. 

Q. Mr. Reilly, with respect to your testimony regarding 
your conversation with Mr. Leeds on the afternoon of 
January 8, 1937, did you receive from any one—Mr. Leeds 
or anyone else—any information as to any facts concern¬ 
ing the solvency or insolvency of this company? A. None 
whatever. 

Mr. McGarraghv: I think that is all. 

The Court: We will take a short recess. 

(Thereupon a recess was taken, after which the follow¬ 
ing occurred:) 

139 Cross-examination. 

By Mr. Gallagher: 

Q. Mr. Reilly, did I understand you to say that you had 
no further conversations with Mr. Leeds after Friday af¬ 
ternoon? A. Not until after the set-off; I have seen him 
in the bank since that time, but between Friday and Mon¬ 
day I didn’t see him. 

Q. Now, with whom did you discuss the matter after your 
discussion with Mr. Leeds on Friday afternoon? A. No one. 

Q. So on Friday you had all the information that you 
ever had in making up your mind about charging off these 
accounts? A. Yes, that is right. 
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Q. On Saturday morning did you confer with any other 
officer in the bank or with your credit committee of the 
bank? A. No, sir. 

Q. So that at the end of your conference with Leeds on 
Friday afternon you were in possession of all the informa¬ 
tion vou hud on which to base vour decision with reference 
to the set-off ? A. Yes, sir. 

Q. Now, when you finally made a decision, when was 
that? A. I would say that was some time early Saturday 
morning, shortly after I came to the bank. 

I had thought about it in the evening—the bank closed 
at two o’clock and Leeds was in between one and two; I 
considered it throughout the afternoon, and the next morn¬ 
ing I decided to set it off. 

Q. If you had made your decision to set off money on Fri¬ 
day afternoon immediately after your conference with Mr. 
Leeds, vou couldn’t have carried vour decision out, could 
you ? A. When ? 

140 Q. On Friday afternoon. A. I wouldn’t have made 
any different decision, however. 

Q. If you had made your decision between one and two 
o’clock, immediately, it wouldn’t have been possible for 
vou to carrv out vour decision, would it? A. I don’t un- 
derstand the question. 

Q. If you had made your decision at one-thirtv on Friday 
afternoon, there wasn’t the money in the bank to carry 
out this decision, was there? A. I don’t know what the 
balance was. 

Q. Do the bank records show, now? A. May I see them? 

Q. Yes (handing documents to the witness). A. (After 
examining the documents in question) Apparently at the 
close of business on January 8 there was $12,645.43 in the 
hank. 

Q. When you finally reached your decision on Saturday 
morning, and when you got to the bank you looked to see 
whether you could carry out your decision, and, apperently, 
there was enough money in the bank to do it? A. When I 
called for the information on Saturday morning I didn’t 
know what was there; and, upon investigation, I found that 
a substantial sum had been deposited through check, which 
wasn’t collected. Then I asked for a collection. I had 
reached my decision by that time. 
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Q. After you reached the decision to make these set-offs, 
there were sufficient funds in the bank to carry out your 
decision after you collected the funds from the other bank? 
A. That is right. 

Q. It took you about how long to collect the funds 

141 at Frederick? A. They were collected at about 
eleven-thirty. 

Q. And it took you about an hour to arrive at your de¬ 
cision and to carry out your decision? A. Yes. 

Q. Between Friday afternoon and Saturday morning, 
you just held your mental processes in abeyance and didn’t 
permit yourself to reach any decision about this matter 
until Saturday morning? A. I hadn’t reached a decision; 
I hadn’t held anything in abeyance; my mental processes 
were working, of course. 

Q. The fact is that if you had reached a decision on Fri¬ 
day it would have been unavailing because you couldn’t 
have carried it out because the funds weren’t there? A. 
Just to the extent that the funds were there, yes. 

Q. And on Saturday when you did reach your decision it 
was possible for you to carry out your decision? A. Yes, 
after the collection of the check. 

Q. Will you explain for us again why you thought it 
was necessary to dispatch a messenger to Frederick to 
have this check certified? A. We wanted to be sure before 
surrendering assets of the bank that the money was there 
in cash and not in check. 

Many times checks can be turned down for one reason 
or another when vou are dealing with these Government 
contracts or quasi-Government contracts; sometimes the 
appropriations aren’t there, and we wanted to know that 
Ihe money was there in cash before we surrendered assets 
of the bank. 

Q. This check that you speak of was on the Citizens Bank 
of Frederick? A. Yes. 

Q. It was drawn on the Citizens National Bank 

142 there? A. Yes. 

Q. And the Citizens National Bank has branches 
throughout this section of the country? A. I don’t know 
that. 

Q. Don’t you know that you do business with the Citizens 
National Bank of Laurel, Maryland? A. No. 
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Q. Do you know how long the Citizens National Bank 
has been in existence? A. No, sir. 

Q. Now, I show you six checks drawn on the Citizens Na¬ 
tional Bank of Frederick, Maryland, all made payable to 
the J. A. LaPorte Construction Company, all of which 
were deposited in your bank immediately, and I ask you 
whether any check of the six in this series of checks that 
came out of that Frederick job was certified (handing 
checks to the witness) ? A. (After examining the checks 
in question) One of them was; January 8, 1937. 

Q. And that is the only one where you found it necessary 
to have it certified? A. That is right. 

Q. Now, when did you first learn that the LaPorte Con¬ 
struction Company had made deposits around the 8th or 
the 9th of January? A. On Saturday. 

Q. That was the first time? A. Saturday was the first 
time that I check the account to see what was there. 

Q. Didn’t you have information about the money being 
in the account before Saturday morning? A. I knew 
143 that they had balances in the account right along, 
but I didn’t check it. He was doing business with 
us for six months or so. 

Q. You just took it for granted that the money was 
there? A. It was natural for me to take it for granted that 
money was there because payments were coming in. We 
negotiated a loan with them on December 23 that was to 
tide them over until the early part of the month. 

Q. Didn’t you know before Saturday that they had as 
much as $15,000 or $16,000 coming in? A. No, sir. 

Q. Didn’t Leeds tell you on Friday afternoon that he 
put a check in for $15,000? A. He didn’t say the amount; 
he just mentioned the check for the Bock Creek job; he put 
that in. 

Q. So you don’t know that they had a substantial there? 
A. I knew that they had made a deposit. 

Q. On Friday? A. Yes; Leeds told me that he had made 
the deposit on Friday. I didn’t have anything to do with 
it; I didn’t see it go through. 

Q. Now, these withdrawals that you talk about that you 
permitted around the 8th or 9th of January, you said that 
you permitted the LaPorte Construction Company to draw 
money out on the 9th of January*. 
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1 show you check No. 5,123, and 1 ask you if that is not 
for $5,000, and if that is not the $5,000 check you have been 
talking- about? A. I don’t know; I didn’t have that trans¬ 
action. 

Q. This is the $5,000 check that was presented to the 
bank, and that was paid on the 9th; payment was 

144 made on the 9th, was it not? A. Yes, sir, $5,123.69; 
the check payable to H. S. Leeds, but I didn’t han¬ 
dle the transaction; I didn’t know anything about it. 

Q. I will show your ledger account on this and ask you 
if there is any $5,000 transaction on Saturday, January 9 
(handing document to witness). A. (After examining the 
document in question) It looks like there is only one there. 

Q. This $5,000 transaction that you said the bank permit¬ 
ted to be carried out was approved by Mr. Loh, as indicated 
by his signature on the check? A. Yes. 

Q. Which indicates that the check on this LaPorte Ac¬ 
count had been approved for withdrawal? A. I don’t know 
what he did. 

Q. Now, with respect to this loan of $5,000 that you 
stated you made and that the record show was made to the 
LaPorte Company on December 23, what did Mr. Leeds 
tell you when he asked you for that $5,000? A. The letter 
is here (indicating). 

Q. When he came into the bank for the conference, what 
did he say? A. Substantially what was in that letter. 

Q. Didn’t he tell you that he wanted to get $5,000 so that 
he could meet a pay roll until he could get his estimate 
checks on the 31st? A. Naturally he borrowed the money 
for a pay roll. 

Q. Didn’t be tell you that he had to have the pay roll 
money so it would hold him over until the 31st and the esti¬ 
mate checks? A. He did that very frequently. 

145 Q. But did he tell you that ? A. He told me that 
he needed the pay roll to tide him over, yes. 

Q. And he told you that he was going to put the checks 
in the Second National Bank? A. He did not. 

Q. Had he been doing that previously? A. Yes, he had 
put some in, yes. 

Q. He put all the checks from the jobs in the bank, didn’t 
he? A. I don’t know; I don’t have anything to do with 
that. 
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Q. Now, these checks extend from August, 1936, one for 
each month through to .January, 1937. 

Can you say when you started to extend credit to the 
LaPorte Construction Company? A. It was in June of 
1936. 

Q. These checks which extend from August, 1936, to 
January, 1937, each show on their backs that they were 
deposited in the Second National Bank, do they not (hand¬ 
ing the checks to the witness)? A. (After examining the 
checks in question) That is correct, sir. 

Q. Now, Mr. Reilly, you were a pretty good lawyer be¬ 
fore you went into the banking business, were you not? A. 
I never admitted that I was a member of the Bar. 

Q. As a lawyer you had had some experience in bank¬ 
ruptcy matters while you were practicing? A. Yes, 
sir. 

146 Q. Utilizing the knowledge that you received as 
an attorney in your capacity as a bank president, 
didn’t you deliberately handle this transaction in a way 
that you felt would protect you in the event of a subsequent 
bankruptcy? A. I knew the significance of set-offs against 
payments, yes. 

Q. If you had permitted Mr. LaPorte to give you that 
check and permitted a direct note—teller transaction— 
there would have been no reason for this lawsuit? A. 1 
knew that payments could be preference, and set-offs could 
not be disturbed; that is the reason I decided to do it that 
morning; I didn’t talk about it to anyone. 

Q. You knew that if the transaction had been handed in 
the ordinary manner when the notes came due, that there 
wouldn’t be any occasion for this lawsuit? A. You would 
have to prove prior knowledge of insolvency to me, and if T 
had taken it, it would have been all right. 

Q. It is true that this was the only time when this $17,- 
000 was due, that was the only time that you found it neces¬ 
sary to go ahead and charge it off against the funds of 
the LaPorte Construction Company? A. Yes. 

Q. That is the only time that you did that? A. Yes. 

Q. In this note ledger, as you call it, it states a series 
of transactions with respect to which the same manner of 
handling was used throughout, and it wasn’t necessary to 
make any set-offs to collect the notes, was it? A. None 
whatever. 
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147 Q. Now, what information did you get between 
the time that you made your loan, this pay roll loan, 

to the LaPorte Construction Company, of $5,000 on Decem¬ 
ber 23 and January 8 that caused you to come to such a 
change in policy? A. The conversation that I had with 
Leeds on January S, telling me that the money from Ar¬ 
lington wasn’t coming in, that he was going to be $10,000 
short on his estimates from Frederick; those were the two 
things that affected the liquidity of the company. 

Q. That, in your opinion, made the company no longer 
a good financial risk? A. I felt that the liquid position of 
the company was affected and that the matter was no 
longer bankable. 

Q. From a banking standpoint you decided that the La¬ 
Porte Company was no longer a good risk? A. That is 
correct. 

Q. That it was no longer bankable. A. That is correct. 

Q. Now, I believe that you mentioned something about 
being in a hurry to have this check certified because you 
were afraid that the LaPorte Company might draw against 
the funds which you had in the bank, thereby depleting 
the funds which you w^ould have to set off? A. I said that 
I didn’t want the four-day delay that would take place by 
sending the checks through the regular normal channels. 
If we had sent it that way, checks would have come in that 
we would have had to pay it out. 

Q. In other words, you felt that if the checks had come 
in you would have had to pay them? A. Yes. 

148 Q. Now, you would not have to pay any checks 
against the Frederick check, would you? A. We had 

the option of doing that. 

Q. There was nothing to compel you to pay out money 
instead of using it to pay your notes, was there? A. No. 

Q. So that, to the extent that the Frederick funds were 
available to you, the LaPorte Company couldn’t check 
against them until they were collected? A. That is right. 

Mr. Gallagher: That is all. 

Redirect Examination 
By Mr. McGarraghy: 

Q. You testified on cross-examination, Mr. Reilly, that 
you had no conferences with Mr. Leeds after Friday after¬ 
noon, January 8, until after the set-off had been made. 
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Did you have any conferences with him after that time ? 
A. Yes. 

Q. When was that? A. As I recall it, it was some time 
in the following week; I don’t remember the date. 

He said that he felt that we had taken a rather unusual 
procedure in the matter and that he felt that the notes 
should have been renewed. 

I told him that we had reached our decision and that we 
were not going to reconsider it. That was after the letter 
reached him. 

Q. At that time he complained about the accident that 
you took? A. Yes. 

149 Q. If they had paid the notes by check rather 
than— 

You were asked some questions of law as an expert law¬ 
yer; was there any effort on the part of the LaPorte Con¬ 
struction Company to pay either of those notes? A. No, 
sir; they wanted the notes to be renewed. 

Q. They were asking you to renew the notes? A. Yes. 

Q. They planned originally to pay the $5,000 note and 
to renew the note for $17,500? A. Mr. Leeds said in De¬ 
cember that they would be prepared to make a substantial 
curtailment on their indebtedness when he received the 
checks in January. 

Q. On January 8 he -wanted you to agree to renew both 
of the notes? A. In full. 

Q. And they made no effort to pay either one of them ? 
A. No, sir. 

Q. Now, you say that you didn’t confer -with any other 
officers of the bank in reaching this decision. Why was 
that? A. I didn’t see the necessity of it. It was my par¬ 
ticular account that I was handling; I had complete charge 
of it. I had reached the conclusion to set it off, and I just 
merely ordered the mechanical entries to be made by the 
junior officers. 

Q. On your own responsibility? A. Yes. 

Q. You stated that you didn’t know what balance was 
in the account on January 8, but that Leeds had told you 
on the afternoon of January 8 that he had made a deposit 
that day? A. Yes. 

Q. Of the Rock Creek job? A. Yes, the Rock 

150 Creek job estimate. 
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Q. Now, when you say that you felt that the mat¬ 
ter was no longer bankable, did you consider that the com¬ 
pany was insolvent? A. No, sir. 

Q. Had Mr. Leeds told you anything with reference to 
the solvency or the insolvency of the firm? A. Nothing at 
all with reference to the insolvency of the firm, only the 
liquidity of the company. 

Q. By liquidity, what do you mean? A. The assets of 
the company over the liabilities, to take care of the normal 
operations of the company. 

A company can be perfectly solvent, but not liquid 
enough to function financially. 

He had his cash estimates cut down temporarily when 
the company was expecting to receive that money to meet 
its maturing obligations. That affected the liquidity of 
the company. Insolvency doesn’t have anything to do 
with it. 

Q. When you had the conversation on January 8, Mr. 
Leeds told you something about the Arlington job and 
something about the Frederick job, saying that something 
would be held up on both of them, some part of the esti¬ 
mates would be held up. 

Did he indicate that those payments would not be even¬ 
tually collected? A. No, sir. 

Q. Did he say that it would be collected? A. Yes. He 
said that they would like to renew the notes, that the money 
was not available at that time, and he didn’t expect to 
get the Arlington money as soon as he had previously an¬ 
ticipated. 

Mr. McGarraghy: That is all. 

Mr. Gallagher: No questions. 

Mr. McGarraghy: That is the defendant’s case, your 
Honor. 

151 Opinion of the Court 

The Court: It is the opinion of the Court that defen¬ 
dant’s motion must prevail. 

In the mind of the Court the plaintiff has failed to pro¬ 
duce evidence from which it might be found that the trans¬ 
action was otherwise than in the regular course of busi¬ 
ness. Certainly there is no evidence to indicate that the 
deposits were made for the purpose of paying the bank 


106 


RALPH A. CUSICK VS. SECOND NATIONAL BANK. 


notes, and, furthermore, the Court thinks that the evidence 
is wholly lacking in fact or circumstances that will sustain 
the burden on the plaintiff of showing that the bank either 
knew or had reasonable cause to believe that the company 
was insolvent. 

There was another branch of the defendant’s motion to 
the effect that the testimony had failed to show that the 
company was insolvent at the time of the transaction. 

While I sustain the motion generally, I do so on the 
grounds 1 and 3. 

It is quite likely that if the only question for the deci¬ 
sion of the Court was whether or not there was evidence 
to support the allegation of insolvency, the Court would 
feel inclined to send it to the jury. 

Having that view of the matter, the Court thinks that the 
motion must prevail, and the verdict will be directed. 

You may call the jury. 

Mr. Gallagher: Your Honor, for the purpose of the rec¬ 
ord, may I have an exception to your Honor’s ruling? 

The Court: Yes. 

(Thereupon the jury returned to the court room and re¬ 
sumed its place in the jury box, whereupon the following 
occurred:) 

152 The Court: I will say to the jury that in your 
absence we have reviewed the testimony and the evi¬ 
dence which has been placed here. 

You are told that in the judgment of the Court the evi¬ 
dence is not sufficient to support a verdict and judgment 
in favor of the plaintiff in this case; so, at the direction of 
the Court and upon the responsibilty of the Court alone, 
you will rise and find a verdict for the defendant. 

153 Stipulation 

Filed August 4 1939 

• * * 

It is hereby agreed by Edward Gallagher, attorney for 
the plaintiff, and Joseph C. McGarraghy, attorney for the 
defendant, that the Statement of Evidence filed in the 
United States Court of Appeals for the District of Colum¬ 
bia in the above entitled case is a true copy of the State- 
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ment of Evidence filed in the United States District Court 
for the District of Columbia. 

EDWARD GALLAGHER 
Attorney for Plaintiff 

JOSEPH C. McGARRAGHY 
Attorney for Defendant. 


154 Order Authorizing the Filing of Original 
Exhibits in the Court of Appeals. 

Filed August 9 1939 
# * • 

Good cause appearing therefor, the parties to this pro¬ 
ceeding are hereby authorized to withdraw and file in the 
Court of Appeals the following exhibits filed in the above- 
entitled proceeding: 

1. Plaintiff’s Exhibits numbered 1 through 15. 

2. Defendant’s exhibits 1 through 7. 

T. ALAN GOLDSBOROUGH 
Justice. 

Approved: 

EDWARD GALLAGHER 
Attorney for Plaintiff 

JOSEPH C. McGARRAGHY 
Attorney for Defendant. 


155 Designation of Record 

Filed August 4 1939 

# * • 

Conies now the plaintiff in the above-entitled proceed¬ 
ing, by his attorney, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the question raised on appeal, namely: 

1. Amended declaration filed February 9, 1938. 

2. Plea to the amended declaration filed March 8, 1938. 

3. Memorandum of directed verdict for defendant and 
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judgment on verdict for defendant against plaintiff for 
costs by Mr. Justice Letts, June 15, 1939. 

4. Notice of appeal for plaintiff, appeal bond approved 
and filed, and fee paid, July 5, 1939. 

5. Statement of evidence. 

EDWARD GALLAGHER 
Attorney for Plaintiff 

Service of copv acknowledged this 19th dav of Julv, 
1939. 

JOSEPH C. McGARRAGHY 
Attorney for Defendant 


Designation of Additional Portions of the Record to be 
Included in Record on Appeal 

Filed July 28 1939 

* m m 

Comes now the defendant in the above entitled cause, 
by its attorneys, and designates the following as additional 
parts of the record to be included in the transcript 
156 on appeal, said parts being considered necessary for 
the determination of the questions raised on appeal, 
namely: 

1. Memorandum of motion for new trial filed. 

2. Memorandum of order overruling motion for new 
trial. 

3. Reporter’s transcript of the evidence and all exhibits 
offered at the trial of the above entitled cause. 

COLLADAY, McGARRAGHY, 
COLLADAY & WALLACE 

E. F. COLLADAY 

JOSEPH C. McGARRAGHY 
Attorneys for Defendant 

Service of copy acknowledged this 25th day of Julv, 
1939. 

EDWARD GALLAGHER 
Attorney for Plaintiff 
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157 Supplemental Designation of Record 

Piled August 4 1939 

# # * 

Comes now the plaintiff in the above-entitled proceeding, 
by his attorney, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient taken with those named 
in the original designation for the determination of the 
question raised on appeal, namely: 

1. Statement of Points to be relied upon. 

2. Order authorizing the withdrawal of exhibits from the 
United States District Court and the filing of the original 
exhibits in the United States Court of Appeals. 

3. Stipulation that the Statement of Evidence filed in the 
United States Court of Appeals is a true copy of the 
Statement of Evidence filed in the United States District 
Court. 

4. This Supplemental Designation. 

EDWARD GALLAGHER 
Attorney for Plaintiff 

Service of copy acknowledged this 4 day of August, 
1939. 

JOSEPH C. McGARRAGHY 
Attorney for Defendant 


158 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 157, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 89569 at Law, 
wherein Ralph A. Cusick, as Trustee in Bankruptcy of 
J. A. Laporte Construction Co., Inc., Bankrupt, is Plain¬ 
tiff and Second National Bank, a corporation, is Defendant, 
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as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of August, 1939. 

CHARLES E. STEWART, 

Clerk, 

By CHAS. B. COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on cover: No. 7501. Ralph A. Cusick, as Trus¬ 
tee etc., Appellant, vs. Second National Bank, a corp. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Aug 14 1939 Joseph W. Stewart, Clerk. 
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3Enitei) States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7501 


Ralph A. Cusick, as Trustee in Bankruptcy of J. A. 
LaPorte Construction Co., Inc., Bankrupt, 

Appellant . 




Second National Bank, a Corporation. 


JURISDICTIONAL STATEMENT. 

This suit was instituted by a trustee in bankruptcy 
against one of the creditors of a bankrupt in an effort 
to secure the return of what constitutes a preferential 
payment within the meaning of pertinent sections of the 
Bankruptcy Act of 1898, as amended. The declaration 
commencing the action is to be found at page 1 of the 
transcript of record; defendant’s plea is to be found at 
page 5 of the transcript of record; and the directed 
verdict of the jury and final judgment of the United 
States District Court for the District of Columbia is 
to be found at page 7 of the record. The United States 
District Court for the District of Columbia had juris¬ 
diction to entertain this suit under the terms of Title 18, 
Chapter 3, Section 91 of the Code of the District of 
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Columbia. Appellant lias a right of appeal to the 
United States Court of Appeals for the District of 
Columbia under the terms of Title 18, Chapter 2, Sec¬ 
tion 26 of the Code of the District of Columbia wherein 
it is provided that any party aggrieved by any final 
order, judgment or decree of the Supreme Court of the 
District of Columbia may appeal therefrom to the Court 
of Appeals. 


STATEMENT OF THE CASE 

This suit was instituted by Ralph A. Cusick, a duly 
appointed trustee in bankruptcy for the .J. A. LaPorte 
Construction Co., Inc., against the Second National 
Bank of Washington. The proceeding was brought by 
the trustee on the theory that the bank had secured a 
preference over other unsecured creditors of the bank¬ 
rupt to the extent of $22,690.83. 

The record shows that around the first part of .Jan¬ 
uary, 1937, the 3. A. LaPorte Construction Co., Inc., 
had two jobs in progress; one involved the construc¬ 
tion of a roadwav and retaining wall in the vicinitv of 
P Street in Rock Creek Park in the District of Colum¬ 
bia, and the other involved the construction of a sewer 
system for the City of Frederick, Maryland. (70) 
Finding itself without sufficient funds to continue the 
work, the LaPorte Company abandoned the job in 
Rock Creek Park on tin* (»th day of January, 1937, and 
it abandoned the job in Frederick, Maryland, two days 
later on the 8th day of January, 1937. (70-71) 

On the 8th day of January the last payment due the 
LaPorte Company for work performed on the Rock 
Creek job was delivered to a representative of that 
eoiunnuv bv the United States Government. The check 
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was taken to the Second National Bank on the after¬ 
noon of that same day, January 8. (52) Later in the 
evening of Friday, January 8, at approximately six 
o’clock, a check representing- the last payment owing- to 
the LaPorte Company by the City of Frederick was 
handed to a representative of that company and early 
Saturday morning, January 0, the Frederick check was 
also delivered to the Second National Bank. (41-57) 
The Bock Creek check was in the amount of $15,806.02 
and the Frederick check was in the amount of 
$15,353.35. (Ex. 10) The testimony ol' the defendant 
bank is to the effect that the treasurer of the LaPorte 
Company delivered the checks to the defendant bank 
by depositing them with a teller and there is no evi¬ 
dence of record to contradict this statement. (59) 

At the time that both of these deposits were made 
the defendant bank held two promissory notes of the 
LaPorte Company; one bore the due date of January 
8, 1937, and was in the amount of $17,500.00; the other 
bore the due date of January 11. 1937, and was in the 
amount of $5000.00. (Exs. 14 and 15) Although the 
first note was due on the 8th day of January there was 
not enough money in the I ..a Porte Company account on 
that day to pay the note: on the following day after the 
second deposit had been made there was enough money 
and the note for $17,500.00 was charged against the ac¬ 
count on that dav; on Januarv 11, the note for $5000.00 
became due and that sum was charged against the La¬ 
Porte Company account on that day. Two days later, 
on January 13, there was an overdraft in the account 
of $3.09. In other words, the two deposits totalling 
$31,159.37 were either appropriated by the bank or 
withdrawn by the depositor within a period of four 
days one of which was a Sunday. (Ex. 10) 



It i> tlu> plaintiff's position (appellant here) that 
when tlic two deposits wort* received hy tin* hank tho\ 
won* not received in the usual course of business with 
tin* i lit fill of permittinir a full and complete wit lulrawai 
of thorn i>\ tho LaPorte Company hut that on tho con- 
tran they wort* roooivod hy tin* dofondaiit hank at a 
time whoa it had at ioast roasonahlo oauso to believe 
that tho La Porto Company was insolvont with tho in- 
tflit of appropriating an amount sufficient to pay tho 
two notu •. Tin* dofondant (appellee horo). on tlit* othor 
hand, ta.kos the position that tho deposits wort* roooivod 
in tho usual oourso of i usino>>. without any knowledge 
<>r roasonahlo oauso to believe that tho La Porto Com¬ 
pany was insolvont, and that tho deposits woro at all 
timo suhjoot to froo and complete withdrawal hy tho 
LaPorto Company. If tho plaintiff is ri.idit in its posi- 
tiou, the transaction eon>titutos a proforoiioo within tin* 
torm> of Sootioii (50(a) of tin* bankruptcy Act, and is 
voidable under tin* j>rovisions of Sootioii (10(h) of the 
same Act. If the dofondant hank is riidit. tho transac¬ 
tion constitutes a sot-off of a mutual debt against a mu¬ 
lin' '•red-! and snob a set-off is permitted by Section 
(58(a) of tho bankruptcy Act. Tho issue may ho stated 
in another way as follows: When a party becomes 
bankrupt. Section (18(a) permits tin- set-off of mutual 
dolus and mutual credits as between the bankrupt and 
creditors of the bankrupt. It follows, therefore, that if 
the deposit was made in the usual course of business it 
set up the usual debtor-creditor relationship between 
tile depositor and the hank that a deposit ordinarily 
sets u 11 . that is. it made the bank a debtor of die bank¬ 


rupt and the "et off provisions of Section f>8(a) are ap¬ 
plicable. If. however, the deposit was not made in the 
usual course of business, was not at all times subject to 






l‘uli ;iiid complete witluli’liwal b}' the depositor, but on 
the contrary was received with the intention of appro¬ 
priating a pari of it for t he payment of an indebtedness 
which the depositor owed the bank, the transaction was 
not in fact a deposit, did not set up the usual debtor- 
creditor relationship, did not make the bank a debtor 
of the bankrupt, did not uive rise to a relationship of 
mutual debts and rnutuai credits a> between the bank¬ 
rupt and the hank, and consequently Section <’>S(a) of 
the bankruptcy Act ha- no application. It will appear 
as this brief develops that there are just two issues 
presente<i for determination: (1) did the bank have 
reas viable cause to believe that the LaDorte Company 
was insolvent when t he deposits were made and (2) did 
the bank accept 1 he deposits in the usual course of busi¬ 
ness with the intent of permitting their full and com¬ 
plete withdrawal ! 

The record shows that the defendant bank received 
monthly reports on ihe condition of the LaDorte Coin- 
panv. (1)0) On December 2d. 10dd, tin* treasurer oi 
the La Doric Company called on the president of the 
Second National Bank and informed him that he did 
not havt enonii'h money to meet his payrolls and that 
he needed if'blHli>.0() to tide him over lone - enough to ob¬ 
tain the monthly checks that later con si it tiled the depos¬ 
its involved in this case. (101) The 8 .">()( )0.00 were ad¬ 
vanced 1o the La Doric Company on that dale, (Od) The 
job which the LaDorte Company was performing in 
Dock ('reek Dark was abandoned on January (>. ldd< : 
the job in Frederick was abandoned on January 8. 102,7. 
(70) On January 8, 102,7. when the check which be¬ 
came the lirst dejiosit was receive<l from tin* 1 nit<*d 
States (lovcrnmcnt on the Dock Creek job. Mr. Leeds, 
treasurer of the LaDorte Company, took it to tin* bank 
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and deposited the check in the bank. (52, 100) At 
the time that the deposit was made, Air. Leeds had a 
conversation with the president ol‘ the bank and during 
the course of die conversation Mr. Keiily, the president 
of the bank, informed Mr. Leeds, the treasurer of the 
LaPorte Company, that tlie* bank would not renew the 
notes that were then due and about to become due. (50) 
Mr. Leeds was again toid on the following day tiiat the 
loan would not be renewed. (57) The president of the 
bank was very much concerned about the condition of 
the LaPorte Company at that lime. (GO) As a result 
of the conversation which Mr. Leeds had with Mr. 


Keiily on January 8, the day on which the first deposit 
was made of the Kock Creek check, Mr. Keiily, the 
president of the bank, arrived at the conclusion that 
the company was no longer a good financial risk. (10o) 
At approximately six o'clock P. M. on Friday, Jan¬ 
uary 8, the Frederick check was handed to a represen¬ 
tative of the LaPorte Company by the City of Fred¬ 
erick and in die City of Frederick, Maryland. (41) 
The check was brought to Washington the same night 
by a representative of the LaPorte Company and it 
was delivered to Mr. Leeds at approximately ten 
o'clock P. M. (57) As soon as the bank opened the 
next morning, at approximately J:0() A. M., the Fred¬ 
erick check was deposited in the bank. (57) At this 
time the proceeds of the check constituting the first de¬ 
posit were in the hands of the bank, the first check 
having been sent to the United States Treasury for 
collection on the previous day. (Fx. 11) When the 
Frederick check was received by the bank, the Assistant 
Cashier, Mr. Ogilvie, was dispatched to Frederick, 
Marvland, with instructions to either cash the check. 




iied bv liie Citizens National Bank oi' Frederick, Marv- 
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land, the cheek having- been drawn on that bank by the 
City of Frederick. (02) The check was cert died at 
the request of the defendant Second National Bank at 
approximately 11:30 A. M., on Saturday, January 9. 
(99) Tiie course adopted by the defendant bank in 
dispatching its Assistant Cashier to an out-of-town 
bank to cash a check was described by a former teller 
of tiie defendant bank as unusual and as never having 
happened during his employment in the bank. (66) 

Of the two notes that were charged against the La- 
Forte Company account the first one which bore the 
dine date of January 8, 1937, was in the amount of 
#17,300.00, and was endorsed by Joseph A. LaPorte, 
who was the President of the LaPorte Company, and 
by Marie K. LaPorte, his wife, who was Secretary of 
the LaPorte Company. (71) They signed as indi¬ 
viduals, were individually liable. Mr. LaPorte was 
aware of his personal liability in the event that the 
corporation failed to pay the note. (72) The second 
note which bore the due date of January 11, 1937, was 
in the amount of $5000.00, was endorsed by Joseph A. 
LaPorte as an individual, and Mr. LaPorte was aware 
of his personal liability for that amount in the event 
that t Ik* corporation failed to pay it. (71-72) 

On Thursday, January 7, 1937, the balance of the 
LaPorte Company account in the defendant bank was 
$88.20. (42) On Friday, January 8, 1937, the note for 
$17,500.00 became due; on the same day the Rock Creek 
check in the amount of $15,800.02 was placed in the 
bank, an amount insufficient to fully cover the note of 
$17,500.00. (56-100) On the following day, Saturday, 
January 9, the Frederick check in the amount of 
$15,353.35 was delivered to the bank and was thereupon 
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rushed to Frederick for collection and was collected 
at approximately 11:30 A. M. (99) There were now 
sufficient funds in the hank to cover the note of 
$17,500.00 and that amount was charged against the 
account. (98) On the following Monday, January 11, 
1937, the other note in the amount of $5000.00 became 
due and that amount was promptly charged against 
the account. (95) On Wednesday, January 13, 1937, 
there was an over-draft in the La Porte account of $3.09 
(Ex. 10). Between January 7, 1937, when the balance 


was $88.20 and January 13, 1937, when there was an 
over-draft of $3.09. a period of six days including one 
holiday and one half holiday, the sum of $32,035.65 had 
passed through the account and $22,690.83 of that 
amount was seized by the bank as principal and interest 
due it by the La Porte Company (Ex. 10). Because of 
the unusual manner in which the deposit of the Fred¬ 
erick check was handled, tin* ordinary and customary 
entries were not made in the bank records. (75) 

One of the tellers who had charge of receiving de¬ 
posits in the La Porte Company account and honoring 
LaPortc Company withdrawals testified in this pro¬ 
ceeding that prior to the time that either the Rock 
('reek check or the Frederick check were deposited he 
received personal instructions from Julius Loh, vice- 
president of the bank, to the effect that in the future no 
checks should be cashed on the La Porte Company ac¬ 
count without first obtaining his approval. (64) Check 
numbers 2402, 2404, 2397, 2396, 2400, 2399. 2405, drawn 


on the La Porte Company account and dated January 
8 and January 9, bear the name “Loll"’ in the upper 
left-hand corner. ((54) The teller also stated that it 
was his understanding that the same instructions were 


given to other tellers and other employees of the bank 
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at the same lime. (65) Mr. Lob admitted that he 
issued instructions relating to the payment of checks 
around the first of January hut stated that he did not 
specify tlie La Porte account but instead issued general 
instructions not to paychecks against uncollected funds 
without his approval. (77-7S) He admitted that there 
were collected funds of the LaPorte Company in the 
bank on January 9 and January 11, thereby making 
the instructions which he claims were given inapplicable 
to that account on those days. (78-71)) Yet checks 
hearing those dates also bear the name “Loh” in the 
upper left-hand corner. (64) (Exhibit No. 9). 

Before becoming president of the defendant bank, 
Mr. Reilly was a practicing attorney with some experi¬ 
ence in bankruptcy matters. (10*2) He stated that he 
gave instructions to charge the notes against the La¬ 
Porte Company account upon his own responsibility 
and without consultation with anyone in the bank. 
(97-98) He stated that he knew that a payment could 
be a preference and that a set-off could not be disturbed 
and ‘‘that is the reason I decided to do it that morning; 
1 didn't talk about it to anyone.” (102) 

There were two witnesses produced by the defendant 
bank. Mr. Julius Loh, vice-president, testified very 
briefly and his testimony has already been covered. 
Mr. John A. Reilly, president, was called as a witness 
and after reciting the various major transactions be¬ 
tween the bank and the LaPorte Company from the 
time the line of credit was extended in May of 1936 to 
the first part of January, 1937, he took up the transac¬ 
tions involved in this case. (79-93) He stated that 
Mr. Leeds, treasurer of the LaPorte Company, came to 
the bank at about closing time on January Sth (94), 
told him that he had just made a deposit of “$15,000” 
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(93-94), and also told him that money was not coming- 
in as lie had expected and for that reason he would 
have to renew the note of 7,500.00 due that day as 
well as the note to become due a few days later in the 
amount of $5,000.00. (93) Mr. Reilly states that he 

gave him no answer at that time. (93) He thought 
the matter over that night and after arriving at the 
hank the next morning he decided not to renew the 
notes and asked the bookkeeper for the balance for the 
LaPorte Company account whereupon he found that 
another deposit was made that morning. (94) It is. 
Mr. Reilly’s testimony that he then inspected the check 
which constituted the deposit that was made that morn¬ 
ing and then sent the Assistant Cashier to Frederick 
with instructions to cash the check or have it certified 
as soon as possible and then telephone him from Fred¬ 
erick. (95) As soon as Mr. Reilly received the tele¬ 
phone call from the Assistant Cashier, he ordered the 
note for $17,500.00 to he charged against the LaPorte 
account. (95) Mr. Reilly denies that he received any 
information from Mr. Leeds concerning the solvencv 
or insolvency of the company at the time the Rock 
Creek check was deposited on January 8. (97) 

PERTINENT SECTIONS OF BANKRUPTCY ACT 
OF 1838, AS AMENDED. 

Preferred Creditors. 

“Sec. GO (a) A person shall be deemed to have given 
a preference, if, being insolvent, he has within four 
months before' the liiing of the petition, or after the filing 
of the petition and before the adjudication, procured or 
suffered a judgment to he entered against himself in 
favor of any person, or made a transfer of any of his 
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property, and the effect of the enforcement of such 
judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class. 
Where the preference consists in a transfer, such pe¬ 
riod of four months shall not expire until four months 
after the date of recording or registering of the trans¬ 
fer, if by law such recording or registering is required 
or permitted.” 

“Sec. 60 (b) If a bankrupt shall have procured or 
suffered a judgment to be entered against him in favor 
of anv person or have made a transfer of anv of his 
property, and if, at the time of the transfer, or of 
the entry of the judgment, or of the recording or 
registering of the transfer if by law recording or reg¬ 
istering thereof is required, and being within four 
months before the filing of the petition in bankruptcy 
or after the filing thereof and before the adjudication, 
the bankrupt be insolvent and the judgment or transfer 
then operate as a preference, and the person receiving 
it or to be benefitted thereby, or his agent acting there¬ 
in, shall then have reasonable cause to believe that the 
enforcement of such judgment or transfer would effect 
a preference, it shall be voidable by the trustee and he 
may recover the property or its value from such person. 
And for the purpose of such recovery any court of 
bankruptcy, as hereinbefore defined, and any state 
court which would have had jurisdiction if bankruptcy 
had not intervened, shall have concurrent jurisdic¬ 
tion.” 

Set-Offs and Counterclaims. 

“Sec. 68 (a) In all cases of mutual debts or mutual 
credits between the estate of a bankrupt and a creditor 
the account shall be stated and one debt shall be set off 


i 

i 
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against the other, and the balance only shall be allowed 
or paid.” 


STATEMENT OF POINTS. 

The Court erred in directing the jury to return a 
verdict for the defendant and in granting the defend¬ 
ant’s motion for a directed verdict in the following 
language: 

The Court: It is the opinion of the Court that 
defendant’s motion must prevail. 

In the mind of the Court the plaintiff has 
failed to produce evidence from which it might 
be found that the transaction was otherwise than 
in the regular course of business. Certainly 
there is no evidence to indicate that the deposits 
were made for the purpose of paying the bank 
notes, and, furthermore, the Court thinks that 
the evidence is wholly lacking in fact or circum¬ 
stances that will sustain the burden on the plain¬ 
tiff of showing that the bank either knew or had 
reasonable cause to believe that the company was 
insolvent. 

There was another branch of the defendant’s 
motion to the effect that the testimony had failed 
to show that the company was insolvent at the 
time of the transaction. 

While I sustain the motion generally, I do so 
on the grounds 1 and 3. 

It is quite likely that if the only question for 
the decision of the Court was whether or not 
there was evidence to support the allegation of 
insolvency, the Court would feel inclined to send 
it to the jury. 

Having that view of the matter, the Court 
thinks that the motion must prevail, and the 
verdict will be directed. 
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SUMMARY OF ARGUMENT 

Under the terms of Section 60(a) of the Banruptcy 
Act, and under the interpretation which courts have 
placed upon that section, there must be seven elements 
to constitute a preferential transfer, (1) there must be 
a depletion of the assets of the bankrupt, (2) the de¬ 
pletion must be for the benefit of a creditor of the bank¬ 
rupt, (3) the debt satisfied must have been a pre-exist¬ 
ing one, (4) there must be a transfer of property within 
the meaning of Section 1(25) of the Bankruptcy Act, 
(5) the transaction must have occurred within the four 
months preceding the filing of the bankruptcy petition, 
(8) it must have resulted in a preference of one creditor 
over others of the same class of creditors and (7) the 
bankrupt must have been insolvent when the transac¬ 
tion occurred. 

These elements are all found in the present case in 
that: 

(1) At the time the deposits were made they repre¬ 
sented nearly all of the cash of the LaPorte Company 
and an amount far in excess of the total assets that 
the Trustee has been able to collect. 

(2) & (3) The promissory notes forming part of this 
record demonstrate that defendant was a creditor of the 
bankrupt and a pre-existing one. 

(4) A deposit not accepted in the usual course of 
business is a “transfer” within the meaning of the 
Bankruptcy Act. 

(5) The record shows the deposits were made on Jan¬ 
uary 8th and 9th, 1937, and that the bankruptcy peti¬ 
tion was filed on May 6, 1937, within the four months 
period. 
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(6) That the bank would be preferred over other 
creditors of the same class is shown by bankrupt’s 
schedules which list claims in large numbers and 
amounts, far in excess of any assets listed or collected 
by the trustee, and consequently remaining unsecured 
creditors can not possibly be paid in full. 

(7) When the deposits were made the current liabili¬ 
ties of the LaPorte Company were far in excess of cur¬ 
rent assets, and total liabilities were in excess of total 
assets. The Court below admitted the proof on insol¬ 
vency was sufficient to go to the jury. 

There is virtually no dispute about the foregoing ele¬ 
ments which grow out of the definition of a preference 
contained in Section 60(a). The crux of the case is to 
be found in Section 60(b), which defines a voidable 
preference as distinguished from a preference, and in 
Section 68(a) which states when set-offs are per¬ 
missible. 

Section 60(b) is exactly the same as Section 60(a) 
with one important addition: To make a preference 
voidable the property must be received by the creditor 
at a time when he has reasonable cause to believe that 
the debtor is insolvent. In order to demonstrate “rea¬ 
sonable cause to believe” it is not necessary to show 
that the party enjoying the preference actually knew 
of the debtor’s insolvency nor is it necessary to show 
that he actually believed that the debtor was insol¬ 
vent. Under the wording of the statute it is necessary 
only to show that he had cause to believe that insol¬ 
vency existed. In determining whether the facts are 
sufficient to give rise to “reasonable cause to believe” 
the test is whether an “ordinarily prudent business man 
under the same circumstances would have believed that 
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insolvency existed.” If it appears that the party pre¬ 
ferred is in possession of facts that would lead an ordi¬ 
narily prudent business man to believe that the debtor 
was insolvent and having such facts he fails to conduct 
an inquiry into the true state of affairs, he is chargeable 
with all facts relating to the solvency of the debtor 
which such an inquiry would have disclosed. That the 
defendant had knowledge of the insolvent condition of 
the LaPorte Company is shown by the fact that it re¬ 
ceived monthly reports on the condition of the com¬ 
pany; that several weeks prior to the time the deposits 
were made a loan was granted by defendant to the La¬ 
Porte Company on a statement that it could not meet 
the payrolls without a loan which would enable it to 
continue operations long enough to obtain the estimate 
checks which later constituted the deposits here under 
attack; that the operations of the LaPorte Company 
had come to a complete standstill at the time the de¬ 
posits were made; that at the time the first deposit was 
made the defendant’s president had a conference with 
the treasurer of the LaPorte Company during which he 
told him that he no longer regarded the LaPorte Com¬ 
pany as a good financial risk; that at the same confer¬ 
ence he stated that the notes then due or to become due 
would not be renewed; and that the president of the 
bank., anticipating a suit such as the one under consid¬ 
eration here, deliberately employed his legal knowledge 
in such a way as to make the transaction appear to be a 
set-off rather than a preference. All these facts together 
with the facts listed below as showing that the deposits 
were not received in the usual course of business prove 
that the defendant at the very least had reasonable 
cause to believe that the LaPorte Company was insol¬ 
vent at the time the deposits were made. It is felt that 
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the facts showing that the deposits were not received 
in the usual course of business likewise go to prove rea¬ 
sonable cause to believe since it is proper to judge the 
extent of the bank’s knowledge by the subsequent con¬ 
duct of its officers. 

Section 68(a) of the Bankruptcy Act provides that in 
all cases of mutual debts or mutual credits between the 
estate of a bankrupt and a creditor, the account shall be 
stated and one debt shall be set-off against the other. 
Before this section can have any application to this case 
it must first appear that there were mutual debts and 
mutual credits between the LaPorte Company and the 
defendant Second National Bank. To prove the exist¬ 
ence of such a relationship it must be shown that the 
deposits were received in the usual course of business, 
were subject to full and complete withdrawal by the 
depositor at all times. Unless the deposits had these 
characteristics they did not establish a debtor-creditor 
relationship such as is ordinarily established by bona 
fide deposits. Unless the deposits were made in the 
usual course of business subject to full and complete 
withdrawal, the bank did not become a debtor of the 
LaPorte Company but on the contrary it held the de¬ 
posits in trust for the bankrupt’s estate. Hence there 
were no mutual debts and mutual credits as between 
the bank and the bankrupt as demanded by the statute, 
and Section 68(a) has no application to this case. 

That the deposits were not made in the usual course 
of business and that they were not subject at all times 
to full and complete withdrawal is evident when it is 
borne in mind that the officers and sole stockholders of 
the LaPorte Company were primarily liable for the 
debts should the failing corporation not pay them; that 
the two deposits represented virtually all the cash the 
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corporation owned at the time that it ceased operations; 
that the president of the bank as a result of the confer¬ 
ence with the treasurer of the LaPorte Company held at 
the time the first deposit was made decided that the 
LaPorte Company was no longer a good financial risk; 
that the LaPorte Company was informed that the notes 
would not be renewed at the same time that the first 
deposit was made as well as at the time the second 
deposit was made on the following day; that explicit 
instructions were issued to the tellers and other em¬ 
ployees of the bank prior to the time that either deposit 
was made that no withdrawals would be permitted 
against the LaPorte Company account without the ex¬ 
press approval of the vice-president of the bank; that 
those instructions were closely followed by employees 
of the bank; that the defendant bank acted with ex¬ 
traordinary haste in collecting the funds represented by 
the checks which were delivered to it; and that even the 
bank records pertaining to one of the deposits are not 
in the usual form. 

While it is felt that the necessary elements of this 
case have been proven by a preponderance of the evi¬ 
dence, we desire to emphasize that there is no require¬ 
ment that we meet any such standard at this time. The 
question here is whether a motion for a directed verdict 
should have been allowed to prevail. The motion should 
have been denied if there was “any” evidence of rec- 
cord upon which the jury could have found for the 
plaintiff. Unless the Court would have felt compelled 
to set the verdict aside in the event that it was for the 
plaintiff, the case should have gone to the jury. The 
party against whom a motion for a directed verdict is 
being entered is entitled to all favorable inferences to 
be drawn from the evidence. If there is conflict in the 
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testimony giving rise to uncertainties in the evidence, 
the question is not one of law for the judge but one of 
fact which the jury must be allowed to settle. Unless 
it can be truthfully said that taking all the evidence to¬ 
gether, resolving uncertainties in the evidence in favor 
of the plaintiff, and giving the plaintiff the benefit of 
all favorable inferences to be drawn from the evidence, 
there was no evidence upon which the jury could rea¬ 
sonably base a verdict for the plaintiff, the Court below 
was in serious error in granting defendant’s motion for 
a directed verdict. 
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ARGUMENT. 

I. 

Section 60(a). 

The Existence of a Preferential Transfer as De¬ 
fined by Section 60(a) Has Been Demonstrated 
Conclusively and There is Virtually no Dispute 
With Respect to That Part of the Case. 

It seems fair to say that there is practically no dis¬ 
agreement in so far as the existence of a preferential 
transfer is concerned. It has been quite generally 
accepted throughout the progress of this proceeding 
that the elements of a preferential transfer as defined 
in 60(a) of the Act are present here. No particular 
attention was given to Section 60(a) when the motion 
for a directed verdict was entered and no mention of 
that section is contained in the ruling granting the 
motion. In allowing the motion for a directed verdict 
the Court indicated quite plainly that it felt the proof 
had failed in two respects and in those respects only, 
namely, on the question of reasonable cause to believe 
and on the question of whether or not the deposit was 
received in the usual course of business. The elements 
of a preferential transfer as required by Section 60(a) 
are discussed here to be sure that no branch of the 
case is overlooked in making this original and affirma¬ 
tive presentation. It is felt that as a practical matter 
we are entitled to assume for the purpose of this ap¬ 
peal that it is admitted on all sides that under the facts 
of record a preferential transfer occurred within the 
meaning of Section 60(a). For that reason we shall 
discuss only in the briefest way the evidence as it 
bears on the seven elements of a preferential transfer 
which have been previously enumerated. 
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( 1 ) There must he a depletion of the assets of the 
bankrupt. 

It must be too obvious for discussion that a trans¬ 
action or series of transactions which satisfied two 
debts of the bankrupt totalling $22,690.S3 necessarily 
had the effect of depleting its assets by that amount. 

(2) & (3) The depletion of the estate must he for 
the benefit of a creditor of the bankrupt , and the debts 
satisfied must have existed prior to the time of the 
preferential transfer. 

The two promissory notes forming part of this rec¬ 
ord amply fulfill these two conditions. One note was 
a renewal note of a line of credit that was started 
June 3, 1936; and the other note was dated December 
23, 1936. The deposits were made on January 8th 
and 9th, 1937. In both cases the payee was the de¬ 
fendant Second National Bank. 

(4) The transaction creating the preference must 
have occurred within the four month period preceding 
the filing of the bankruptcy petition. 

The petition was filed on May 6, 1937. The deposits 
were made on January 8 and 9, 1937, less than four 
months prior to the filing of the petition. 

( 5 ) The transaction must have had the result of 
giving a greater share of the assets to the preferred 
creditor than to other creditors of the same class. 

Suffice it to say that by reason of the transaction 
under attack, the defendant has been paid in full. The 
record shows that to pay defendant in full it took vir¬ 
tually all of the cash and an amount far in excess of 
assets that the trustee has collected or will collect. 
Other unsecured creditors of the class of defendant 
can not be so fortunate as to be paid in full. 
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(6) There must be a “transfer” of property by the 
bankrupt within the meaning of Sections 1(25) and 
60(a) of the Bankruptcy Act. 

Under the Bankruptcy Act (Section 1(25)) a “trans¬ 
fer” is defined as including the sale and every other 
and different mode of disposing of or parting with 
property, or the possession of property, absolutely or 
conditionally, as a payment, pledge, mortgage, gift, 
or security. It would be difficult to imagine a more 
comprehensive definition. It is obvious that Congress 
intended to reach every conceivable kind of a change 
of title to property whether by direct or indirect 
means. It must be equally obvious that a transaction 
such as the one under consideration here is a transfer 
within the meaning of the Bankruptcy Act else a bank 
could never be the recipient of a preference where the 
money was first placed under its control by making 
a deposit. If it were true that a deposit by a bank’s 
customer and a subsequent appropriation by the bank 
of the money to satisfy an indebtedness which the 
customer owed the bank does not under any circum¬ 
stance constitute a “transfer”, banks enjoy a special 
standing indeed under the bankruptcy laws since it 
would be a simple matter for them to avoid the sec¬ 
tions dealing with preferences by adopting the device 
of having the money first placed in a deposit account. 
It is for this reason that the circumstances under which 
the deposit is received determine whether or not it is 
a “transfer”. If there is no bona fide deposit, if the 
deposit is not received by the bank in the usual course 
of business, there is a ‘transfer” of the money by the 
bankrupt. The Circuit Court of appeals for the First 
Circuit considered this point in a well-reasoned opin¬ 
ion in Merrimack Nat. Bank v. Bailey, 289 F. 468, 470, 
and it there said: 


L 


22 


On analysis, the appellant’s claim falls little 
short of contending that a creditor-depositor bank 
can not become a preferred creditor, because it 
may honor checks on deposits, which are, of course, 
debts of the bank to the depositor. We can not 
accept this proposition. Such deposits or pay¬ 
ments to the bank give the bank an inchoate or 
conditional lien bv way of set-off. Thev are “trans- 
fers” within the meaning of Section 60(a) of the 
Bankruptcy Act. If, as in this case, they are made 
when the depositor is insolvent, and when the bank 
has reasonable cause to believe that such deposits, 
or loans, or payments, to the bank, will effect a 
preference, they are, if within the four month pe¬ 
riod, voidable. The fact that such bank creditors 
may honor checks on such deposits does not con¬ 
trol. In this case, checks to cover these deposits 
were not drawn and paid. The appellant knew it 
was getting more than its share of an insolvent 
estate by undertaking to avail itself of set-off. 

The court has correctly analyzed the situation when 
it says that where a deposit is accepted with reasonable 
cause to believe that the depositor is insolvent, with 
a later appropriation of the deposit for the payment 
of an indebtedness, the transaction constitutes a 
“transfer.” Another way of saying it would be that 
where the deposit is not accepted in the usual course 
of business, with the full intention of permitting its 
withdrawal, the transaction constitutes a “transfer.” 
Cases where a deposit under circumstances such as 
those presented here vras either inferentially or ex¬ 
pressly held to be a transfer are numerous. Merchants 
& Mechanics National Bank v. Ernst, 231 U. S. 60; 
Plymouth County Trust Company v. McDonald, 60 F. 
(2) 95; Bank of Commerce & Trust v. Hatcher, 50 F. 
(2) 719; Fifth National Bank v. Lyttle, 250 F. 361; 
Kane v. First National Bank of El Paso, Texas, 56 F. 
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(2) 534; In re Almond-Jones, 13 F. (2) 152; 16 F. (2) 
986; Blue v. Herkimer National Bank, 30 F. (2) 256, 
Elliotte v. American Savings Bank & Trust Co., 18 F. 
(2) 460. 

While it may be possible to locate statements to the 
effect that a deposit and a subsequent set-off does not 
constitute a “transfer”, that statement always comes 
after a finding that the bank did not have reasonable 
cause to believe that the depositor was insolvent, or a 
finding that the deposit was received in the usual course 
of business with the intention of permitting its full and 
complete withdrawal and was thus a bona fide deposit. 
Some cases that may be so classified are New York 
County Nat. Bank v. Massey, 192 U. S. 138; Lowell v. 
Merchants National Bank, 283 F. 124, and Cunningham 
v. Merchants National Bank, 4 Fed. (2) 25. 

It can not be successfully argued, as some have tried 
to do, that since a deposit is not a transfer of assets of 
the bankrupt, but simply a substitution of assets, the 
bank’s obligation to pay the money back on check being 
substituted for the money itself, there is no “transfer.” 
This argument begs the question here for decision 
because if the so-called deposit is received with rea¬ 
sonable cause to believe that the so-called depositor is 
insolvent, or if it is not received with the intention of 
permitting its full and complete withdrawal, there is no 
deposit in fact. If there is no deposit there is not a 
substitution of the bank’s promise to pay for the actual 
money, but on the contrary there is a “transfer” of 
the money to the bank within the definition contained 
in Section 1(25) of the Bankruptcy Act. This was the 
effect of the ruling of the Supreme Court in Merchants 
& Mechanics National Bank v. Ernst, 231 U. S. 60. 
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(7) The bankrupt must have been insolvent at the 
time the trayisfer occurred. 

There is probably no reason to discuss this point 
except in the very briefest terms for the reason that the 
court below practically conceded that on this point the 
evidence was sufficient to go to the jury. The court 
said: “It is quite likely that if the only question for a 
decision of the court was 'whether or not there was evi¬ 
dence to support the allegation of insolvency, the court 
would feel inclined to send it to the jury.” (106) 
The court was undoubtedly led to this conclusion by 
the overwhelming proof of insolvency submitted by the 
plaintiff. It was shown through a certified public ac¬ 
countant and by the bankrupt’s own books that at the 
time the deposits were made the bankrupt had $144.90 
in the bank and at the same time it had current liabili¬ 
ties, bills due and payable, amounting to $156,964.70. 
It was also shown that the current liabilities were in 
excess of current assets by $90,000. And it was shown 
that after making proper adjustments in valuations 
placed upon equipment and worthless claims by the 
bankrupt, the total liabilities were in excess of total 
assets by at least $50,000. The adjustment made in the 
valuation which the LaPorte Company placed on its 
equipment and upon certain claims was made in the 
light of actual experience in attempting to realize on 
these assets. For example, the equipment valued by 
the LaPorte Company at $75,000 actually brought to 
the trustee less than $15,000. Claims against the 
County of Arlington, Virginia, in large amounts proved 
to be worthless. And a claim of the J. A. LaPorte Con¬ 
struction Co. Inc. against its predecessor the J. A. 
LaPorte Company in the amount of $18,652.93, carried 
on the books of the company as an asset, was subse¬ 
quently listed in the bankrupt’s schedules by the 
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bankrupt itself as being worth $1.00. Making these ob¬ 
viously necessary and minimum adjustments, the total 
liabilities at the time the deposits were made were 
clearly in excess of the total assets. 

n. 

Section 60(b) 

The Existence of Reasonable Cause to Believe on the 
Part of the Bank, as Required by Section 60(b), 
Has Been Clearly Shown. 

Under Section 60(a) of the Bankruptcy Act the ele¬ 
ments of a preferential transfer are found and we have 
already shown that all those elements are present in this 
case. Turning now to Section 60(b) we find that a 
voidable preference is defined. A comparison of the 
two sections will show that they are identical in content 
except that in order to render the preference voidable 
it must be demonstrated that the beneficiary of the pref¬ 
erence had reasonable cause to believe that the bank¬ 
rupt was insolvent at the time the preferential transfer 
was made. In this chapter we shall undertake to show 
that at the time the LaPorte Company made the de¬ 
posits involved in this proceeding, the defendant Second 
National Bank had at the very least reasonable cause 
to believe that the LaPorte Company was insolvent. 
Before we analyze the facts giving rise to ‘‘reason¬ 
able cause to believe’’ it might be well to carefully 
define that phrase. 

Under Section 60(b) of the Bankruptcy Act it must 
be shown that the beneficiary of a preference had rea¬ 
sonable cause to believe that a preference would be 
effected at the time the transfer was made before the 
transfer will be set aside. This obviously does not 
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mean that it must be shown that the creditor actually 
knew that a preference would result; nor need it be 
shown that the creditor actually believed that one would 
result. It is only necessary to show that the creditor 
had cause to believe that a preference would result. 
Because of the difficulty of proving an intent or the 
mental condition of the party against whom a suit is 
instituted, the Courts have very properly made the 
standards of proof on this point as lenient as it seemed 
proper to make them under the terms of the statute. It 
has now become well-established that where an ordi¬ 
narily prudent man would have made inquiry regarding 
the condition of his debtor, one who either deliberately 
or through lack of diligence refrains from making such 
inquiry is chargeable with each and every fact that the 
inquiry would have disclosed. And so the generally 
accepted test of the existence of reasonable cause to 
believe is not actual knowledge of the insolvency of 
the bankrupt, nor actual belief in the insolvency, but 
only that the one benefitting from the preference have 
information which would place an ordinarily prudent 
man on notice. If the creditor has such notice, he must 
be charged with all the facts regarding the solvency 
of the debtor which a reasonable inquiry would have 
developed. 

One of the most recent decisions on this subject is 
Brown Shoe Co. v. Cairns, 65 Fed. (2) 295. In that 
decision the Circuit Court of Appeals for the Eighth 
Circuit collected many of the authorities on this sub¬ 
ject, and after doing so ruled as follows: 

In order to recover, it was not necessary for the 
trustee to show that the creditor actuallv knew that 
a preference was being effected. Toof v. Martin, 
13 Wall. 40, 49, 20 L. Ed. 481; Bassett v. Evans 




(C.C.A. 8), 253 F. 532, 535; Buchanan State Bank 
v. Be Groot (C.C.A. 6), 39 F. (2d) 397, 398; 2 Col¬ 
lier on Bankruptcy (13th Ed., 1923), p. 1299; 
4 Remington on Bankruptcy (3d Ed., 1923), Sec. 
1822. 

It was only necessary that the circumstances 
established by the evidence be such as would lead 
a reasonably prudent man to that belief. Coder v. 
McPherson (C.C.A. 8), 152 F. 951, 953; Nichols v. 
Elken (C.C.A. 8), 225 F. 689, 692; Farmers State 
Bank v. Freeman (C.C.A. 8), 249 F. 579, 583; 
Bassett v. Evans (C.C.A. 8), 253 F. 532, 536; Musk 
v. Burk (C.C.A. 7), 58 F. (2d) 77, 79; 2 Collier on 
Bankruptcy (13 Ed., 1923), pp. 1300-1302; 4 Rem¬ 
ington on Bankruptcy (3d Ed., 1923), Sec. 1823. 

Mere suspicion is insufficient. Paper v. Stern 
(C.C.A. 8), 198 F. 642, 645; Nichols v. Elken 
(C.C.C. 8), 225 F. 689; Bassett v. Evans (C.C.A. 
8), 253 F. 532, 535; 2 Collier on Bankruptcy (13 
Ed., 1923), p. 1304. And the reasonable cause for 
belief must be one that a preference would result, 
not merely that it might result. Sumner v. Parr 
(D.C.), 270 F. 675, 677, affirmed (C.C.A. 2), 270 F. 
677; Trepp v. State Nat. Bank, 315 Mo. 883,901,289 
S.W. 540; 4 Remington cm Bankruptcy (3d Ed., 
1923), Sec. 1825. 

While it has been held that the knowledge of the 
failure of a debtor to discharge his obligations 
promptly is alone insufficient to establish reason¬ 
able cause to believe that a preference is being 
effected, First Nat. Bank of Phila. v. Abbott 
(C.C.A. 8), 165 F. 852, 859; Brookheim v. Green- 
baum (D.C.), 225 F. 635, 637, affirmed (C.C.A. 2), 
225 F. 763; Baxter v. Ord (C.C.A. 6), 239 F. 503, 
505; In re Eggert (C.C.A. 7), 102 F. 735, 741; 
4 Remington on Bankruptcy (3 Ed., 1923), Sec. 
1832, knowledge of dishonored checks has been con¬ 
sidered as evidence tending to show reasonable 
cause for such belief. Pittsburgh Plate Glass Co. 
v. Edwards (C.C.A. 8) 148 F. 377; Grandison v. 
Nat. Bank of Comm, of Rochester (C.C.A.2) 231 F. 


800,809 yLowenstein v. Salop (C.C.A. 2) 55 F. (2d) 
889, 891; Buchanan State Bank v. De Groot (C.C. 
A. 6) 39 F. (2d) 397, 398; R. II. Herron Co. v. 
Moore (C.C.A. 9) 208 F. 134,136; Conners v. Buck- 
sport Nat. Bank (D.C.) 214 F. 847, 850, affirmed 
(C.C.A. 1) 216 F. 990; Williams v. Plattner (D.C.) 
46 F. (2d) 467, 468; 4 Remington on Bankruptcy 
(3d Ed., 1923) Sec. 1832. 

It will be observed that the Court has ruled that 
mere suspicion is not enough but that on the other hand 
actual knowledge or actual belief is not necessary. As 
was said in Bassett v. Evans, 253 Fed. 532, 535, “Thus 
between actual knowledge and actual belief, on the one 
side, and fear and suspicion, on the other, lies the ‘rea¬ 
sonable cause to believe’ mentioned in the section.” 
The explanation of the law in that decision is so clear 
it is worth quoting more fully: 

The authorities tell us that section 60 of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
562 (Comp. St. 1916, § 9644)) does not, on the one 
hand, require actual knowledge or actual belief of 
an intent to prefer {hi re Eggert, 102 Fed. 735, 43 
C.C.A. 1; In re Virginia Hardwood Mfg. Co. (D.C.) 
139 Fed. 209); and, on the other hand, that mere 
fear or suspicion of a preference will not invali¬ 
date a transfer {Powell v. Gate City Bank, 178 Fed. 
609,102 C.C.A. 55). Thus between actual knowl¬ 
edge and actual belief, on the one side, and fear 
and suspicion, on the other, lies the “reasonable 
cause to believe” mentioned in the section. This 
classification, however, is not as helpful in the 
decision of a concrete case as it appears. Fear and 
suspicion of insolvency, if they be strong enough, 
become belief, and the difficulty with the classifica¬ 
tion is that there are no criteria by which it can be 
said that one set of facts ought to engender fear 
or suspicion only, while another set of facts furnish 





reasonable cause for belief. It is impossible to 
group the ever-changing facts of business life into 
hard and fast categories, and say that one category 
produces fear, another suspicion, and another be¬ 
lief. 

****** 

What constitutes “reasonable cause to believe” 
under this section is a pure question of fact, and 
each case is best disposed of by an independent con¬ 
sideration of its own facts. What the statute re¬ 
quires is that the facts and circumstances known to 
the purchaser shall be ascertained, and then the 
question answered whether those facts and circum¬ 
stances would have caused an intelligent business 
man to believe that a preference was intended, 
(would be effected since Amendment of 1910) or 
would have put such a man upon an inquiry that 
would have discovered the true character of the 
transaction. If such be the case, the transfer is 
void. Otherwise it is valid. 

We direct particular attention to the statement that 
“fear and suspicion of insolvency, if they be strong 
enough, become belief.” We say this because defendant 
has laid great emphasis on the proposition that mere 
suspicion is not enough to fulfill the requirement of the 
statute. There is a statement to that effect in an old 
decision of the Supreme Court (Grant v. National 
Bank , 97 TJ.S. 801) and it is undoubtedly true that state¬ 
ments coming in later decisions to the effect that sus¬ 
picion is not enough have had their genesis in that old 
case. While there are words to that effect in the Su¬ 
preme Court decision their meaning becomes somewhat 
distorted when they are removed from their context. 
In the light of subsequent decisions of the Supreme 
Court far more recent, it is a mistake to attach too much 
importance to the remarks made in the Grant Case, 
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supra. We think that when the multitude of subsequent 
cases are considered it becomes clear that by “sus¬ 
picion” it is meant that unreasoning fear not supported 
by any single fact is not enough; this must necessarily 
be true because it is so well-established that where there 
are any facts or where there is any fact in the posses¬ 
sion of the creditor which would place him on notice the 
requirement of the statute is met. It was very well said 
by the Circuit Court of Appeals for the First Circuit 
in Boston Nat. Bank v. Early , 17 Fed. (2d) 691, wherein 
the Court set aside a preferential transfer, that: “The 
decided cases furnish no certain and unerring rule by 
which this question may be determined. The rule laid 
down in Grant v. Nat. Bank, 97 U.S. 80, has in some 
cases been given a broader application than warranted 
by it.” 

Actual Knowledge Need Not Be Shown 

That the words “reasonable cause to believe” do not 
require actual knowledge of the insolvency is too plain 
for argument and the courts have so decided in numer¬ 
ous cases principal among them being the following: 
In re States Printing Co. 238 Fed. 775; In re Sundheim, 
138 Fed. 951; In re Sutherland 245 Fed. 663; Essex 
National Bank v. Hurley, 16 Fed. (2) 427; Boston Na¬ 
tional Barik v. Early, 17 Fed. (2) 691; Tilt v. Citizens 
Trust, 191 Fed. 441; In re Star Spring Bed Co., 265 
Fed. 133; Grandison v. National Bank of Commerce, 
231 F. S09; Buchanan State Bank v. DeGroot, 39 Fed. 
(2) 397; First National Bank of Scottdale v. Black¬ 
burn, 256 Fed. 527. 

Actual Belief Is Not Necessary 

That it is not necessary to show that a creditor actu¬ 
ally believed that his debtor was insolvent in order to 
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render a preferential transfer voidable has been re¬ 
peatedly announced by the courts. Typical of many 
cases is In re Virginia Hardwood Mfg. Co., 139 Fed. 
209, in which it was said: 

This language lias been repeatedly construed by 
the courts, and it may be noticed that they hold 
that the question is not what the creditor in 
fact believed when he took the preference, nor 
what he had reasonable cause to believe at that 
time, “but it is enough to constitute a reasonable 
cause to believe him insolvent that the facts with 
reference to the debtor’s condition which are 
brought home to the creditor are such as would put 
an ordinarily prudent man upon inquiry, which, 
if pursued would lead to knowledge of insolvency”. 

It will be recalled that in this proceeding the pres¬ 
ident of the defendant bank testified that the trans¬ 
actions under attack were handled by him alone with¬ 
out consultation with any one else. The testimony also 
shows that prior to becoming a bank president Mr. 
Reilly was an attorney with some experience in bank¬ 
ruptcy matters. When this evidence is borne in mind 
the following statement from In re MacDonald, 178 
Fed. 487, 492, takes on added meaning: 

Actual knowledge is not made the criterion of 
proof in such cases, nor is it necessary that it 
should appear that the bank actually believed that 
the mortgagor was insolvent, but the true inquiry 
is whether Mr. Mullins, as president of the bank, a 
lawyer, and a businessman of ordinary prudence, 
sagacity, and discretion, had reasonable cause to 
believe that the debtor was insolvent, in view of all 
the facts, and as it appears that the debtor was in 
fact insolvent, it seems to me clear that the facts 
were such as would put a person of ordinary 
prudence and discretion upon inquiry, and that 
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there were such means of knowledge as would have 
enabled him to ascertain the true state of the case. 
A creditor, under these circumstances, is required 
to exercise ordinary prudence, and, if they fail to 
investigate, they are chargeable with all knowledge 
which it is reasonable to suppose they would have 
acquired if they had performed their duty in that 
regard. Positive proof of collusion between debtor 
and creditor, by which one may be preferred, is not 
generally to be expected, and for that reason, 
among others, the law allows a resort to circum¬ 
stances as a means of ascertaining the truth. And 
the rule of evidence is well settled that circum¬ 
stances inconclusive if separately considered may 
by their joint operation, especially when corrobo¬ 
rated by normal coincidences, be sufficient. Signs 
of insolvency lucre too many and too marked not to 
warn the president of the hank that he was getting 
a prohibited advantage over other creditors. The 
facts icere so clear that they would have given 
ground for suspicion to persons far less astute and 
less accustomed to the tcays of business in general 
than was the president of this bank. The unusual 
nature of the transaction , in connection with all 
the circumstances , raises the presumption that can 
only be overcome by proof on the part of the pre¬ 
ferred creditor that he took the proper steps to find 
out the pecuniary condition of the debtor. (Italics 
supplied.) 

This case is particularly apposite because after hold¬ 
ing that actual belief is not necessary, and after stating 
the rule that where one who has reasonable cause to be¬ 
lieve in insolvency refrains from making an inquiry he 
is chargeable with all facts which such an inquiry would 
have developed, the decision goes further and states 
that these rules are peculiarly applicable to a person 
such as a bank president who is also a lawyer. That is 
exactly the situation here. In fact it is the testimony of 
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the president of the defendant bank that he handled 
the transaction involved in such a way as to foreclose 
any claim that it constituted a preferential transfer. 

It may also bfe proper to refer in this connection to 
the testimony of Mr. Reilly to the effect that he did not 
know that the LaPorte Company was in an insolvent 
condition. The record contains many facts known to 
Mr. Reilly -which would have led an ordinarily prudent 
business man to an inquiry regarding the financial con¬ 
dition of the LaPorte Company. If he failed to make 
the inquiry (and we do not admit that he did) he falls 
within the class of people of whom the Circuit Court 
of Appeals for the Eighth Circuit was speaking when it 
described those “who travel as close to the edge of 
actual knowledge as they can without obtaining it.” 
Pittsburgh Plate Glass Co. v. Edwards, 148 Fed. 377. 
The facts of record being what they are, -we are con- 
trained to say that if Mr. Reilly made no inquiry it 
was not because of lack of diligence nor was it because 
of lack of real concern. 

Some decisions have gone a bit further and held 
that a creditor receiving a preferential transfer is 
chargeable with all the inferences that can reasonably 
be drawn from the facts that have come to his atten¬ 
tion. This was the ruling in the case of In re Suther¬ 
land Co., 245 Fed. 663, 664, wherein it was said: 

* * The decisive question is whether Mr. Hol¬ 
comb, at the time when he took his mortgage, had 
reasonable cause to believe that the Sutherland 
Company -was then insolvent. He was bound to 
draw such inference as would naturally follow 
from the facts coming to his attention; and, where 
those facts would ordinarily excite suspicion as to 
the insolvency and cause inquiry, he is to be held to 
such knowledge as a reasonable inquiry would have 
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furnished. Anything “sufficient to excite attention 
and put a party on inquiry is notice of everything 
to which such inquiry would have led. In re Knopf, 
144 Fed. 245. See, too, In re Eggept, 102 Fed. 735; 
Remington on Bankruptcy (2d Ed.) Sec. 1409. ,, 

The Intent of the Bankrupt Is Immaterial 

Prior to the Amendment of 1910 to Section 60 (a) of 
the Bankruptcy Act, parties seeking to set aside a pref¬ 
erential transfer were required to show that the debtor 
or bankrupt intended to give a preference. Since that 
amendment, it is only necessary to show that the cred¬ 
itor had reasonable cause to believe that a preference 
would be effected. In commenting upon this amend¬ 
ment, the Report of the Senate Judiciary Committee 
of the 61st Congress (Report Xo. 691) said: 

Further, the amendment of 1903, making the 
existence of “reasonable cause to believe” on the 
creditor’s part a prerequisite to the trustee’s right 
to recover the preference from him, required that 
that reasonable cause of belief should be that “a 
preference was intended to be given” rather than 
a preference would be effected. Logically, it is the 
creditor’s knowledge or belief that a preference 
would be effected that should be the test, rather 
than his knowledge or belief of the debtor’s inten¬ 
tion to prefer. 

In a decision which came shortly after the amend¬ 
ment (In re Harrison, 197 Fed. 220) this Court said: 

This amendment obviates the necessity of prov¬ 
ing (1) the existence of the debtor’s intent to pre¬ 
fer, (2) the cause for belief on the part of the 
creditor that a preference was intended, and (3) 
that the debtor knew his insolvency. 
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It is clear, therefore, that it is unnecessary for the 
purpose of this proceeding to demonstrate that the La- 
Porte Company intended to prefer the defendant bank 
when it made the deposits in question. The point is 
stressed at this time simply because there is a state¬ 
ment in the ruling of the Court below on the motion 
for a directed verdict which at least suggests a misun¬ 
derstanding of this part of the law. We refer to the 
Court’s comment to the effect that “there is no evi¬ 
dence to indicate that the deposits were made for the 
purpose of paying the bank notes.” As we have 
shown, since the amendment of 1910, the purpose for 
which the deposits were made is immaterial; it is the 
intent of the bank in accepting the deposits that must 
be determined. 

The Record Contains Overwhelming Proof That 
Defendant Had Reasonable Cause to Believe the 
LaPorte Company Was Insolvent at the Time the 
Deposits Were Accepted. 

It is undoubtedly true that “What constitutes ‘rea¬ 
sonable cause to believe’ under this section is a pure 
question of fact, and each case is best disposed of by 
an independent consideration of its own facts.” Bas¬ 
sett v. Evans, supra. There are no criteria which may 
be pointed to as indicating reasonable cause to believe. 
All of the facts and circumstances surrounding the 
transfer must be ascertained and on the basis of those 
facts an independent determination of the question 
must be made. In the present case it has been shown 
that two weeks before the collapse of the LaPorte Com¬ 
pany a loan of $5,000 was asked of the president of the 


36 


defendant bank and was granted, it having been ex¬ 
plained that the loan was needed to enable the LaPorte 
Company to meet its forthcoming payroll and to stay 
in business long enough to collect its monthly payments 
due around the first part of the succeeding month. 
(101) It was shown that the defendant bank received 
monthly reports on the condition of the LaPorte Com¬ 
pany and that they received a report at the time that 
the application for the $5,000 loan was made. (93) 
The record shows that of the two major operations 
which the LaPorte Company was conducting one was 
abandoned prior to the time that any deposit was made 
and the other was abandoned on the same day that the 
second deposit was made. (70-71) It is a fact that at 
the time the first deposit was made, the deposit of the 
Rock Creek check in the amount of $15,806.02, a confer¬ 
ence was held between the president of the bank and 
the treasurer of the LaPorte Company as a result of 
which the president of the bank decided that the 
LaPorte Company was no longer a good financial risk 
and during which he informed the treasurer of the 
LaPorte Company that the note due on that day and 
the one to become due three days later would not be 
renewed. (56) It is likewise a fact that several days 
prior to the time that any deposit was made the tellers 
and employees of the bank were instructed not to honor 
checks on the LaPorte account without approval of an 
officer of the bank and that these instructions were ob¬ 
served. (64-Ex. 9) It is a fact of record that after 
the Frederick check was received from the LaPorte 
Company it was rushed back to Frederick by the 
Assistant Cashier of the bank for the purpose of obtain¬ 
ing immediate collection. (62) And the record con¬ 
tains the admission of the president of the bank that 
he handled the transactions involved here in the way 
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that he did because as a lawyer he was bearing in mind 
the distinction between a preferential transfer and a 
set-off. (102) 

More abundant proof of the fact that the bank had 
that cause to believe the bankrupt was insolvent which 
is required by the statute is hardly imaginable. Cer¬ 
tainly this evidence is sufficient to defeat a motion for 
a directed verdict and that is the only question before 
this Court for a decision. If this Court is of the opin¬ 
ion that the evidence which has been outlined meets the 
requirement of some evidence or any evidence upon 
which a jury could reasonably base a finding that the 
bank had cause to believe that the LaPortc Company 
was insolvent the decision below on the motion for a 
directed verdict must be reversed. 

While we have said and adhere to the proposition 
that from a factual standpoint each case must 
rest on its own bottom, it is interesting to con¬ 
sider what the Circuit Court of Appeals for the First 
Circuit said about a factual situation strikingly anal¬ 
ogous to the one presented here (Essex Nat. Bank v. 
Hurley , 16 F. (2) 427): 

The plaintiff, appellee, trustee in bankruptcy of 
Atwood & Gardner, Inc., a Massachusetts corpora¬ 
tion, brings this bill under the provisions of section 
60b of the Bankruptcy Act, of July 1, 1898, and 
amendments thereto (Comp. St., § 9644), to recover 
two alleged preferential payments made by Atwood 
& Gardner, Inc., to the Essex National Bank. 

The evidence establishes the following facts: 

The bankrupt, Atwood & Gardner, Inc., was a 
small shoe-manufacturing concern doing business 
in Haverhill, Mass. It was adjudicated a bankrupt 
on November 24, on an involuntary petition filed 
November 10, 1924. It had a capital stock of 
$30,000. Prior to November, 1923, its stock was 
owned by Frank S. Atwood, president, and George 
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B. Gardner, its treasurer. About that time Gard¬ 
ner bought out Atwood’s interest and thereafter 
appears to have owned and operated the concern 
as his own. The bankrupt had a line of credit for 
$10,000 with the Essex National Bank in Haverhill, 
Mass., and $20,000 with the Essex Trust Company 
in Lynn. In its general course of dealing -with the 
bank, the notes of the corporation were indorsed 
by Atwood and Gardner, individually, and after 
Atwood’s retirement by Gardner alone. Its fiscal 
year ended on May 31. The bank was accustomed 
to require and receive annually from its borrowing 
customers statements of their condition. The last 
statement received from the bankrupt corporation 
was in 1923. It showed considerable shrinkage in 
net worth during the preceding year. During most 
of the time prior to the summer of 1924 the cor¬ 
poration had been a borrower from the defendant 
bank on notes, of sums ranging from $5,000 to 
$10,000. The notes were given, some on one 
month’s time and some on three months’ time. On 
April 22, 1924, the bank discounted a note of the 
corporation for $10,000, due July 22, 1924. When 
the note became due, $5,000 was paid and a note 
for $5,000 was given for the balance, which became 
due and was paid September 22, 1924. 

It is these sums that the trustee now seeks to 
recover as a preference. 

In the summer of 1924, the shoe business in Hav¬ 
erhill was particularly bad, due in part to labor 
troubles. About July 1st, Gardner stated in effect 
to the president of the bank that he was making no 
money; that he "was considering making a change 
in the kind of shoes manufactured, which would 
necessitate considerable expense for the new ma¬ 
chinery, and also that he was considering leaving 
Haverhill. 

During the summer the corporation was doing 
practically no business, and this fact was known 
to the defendant as its pay rolls were drawn weekly 
from the bank. The bank had neglected to insist, 
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as was its custom, on the filing of a financial report 
as of May 31,1924. Earlier reports, as well as the 
course of business with the bank, indicated that 
credit was grounded, at least in part, upon the in¬ 
dorsement bv Gardner. After the first $5,000 note 
was paid the corporation had a balance in the bank 
of a little over $300, and after the payment of the 
second $5,000, about September 22, 1924, the bal¬ 
ance was only $10, and during this period the 
deposits were very small. 

The certificate of condition required to be filed 
with the commissioner of corporations in Massa¬ 
chusetts, as of May 31, 1924, showed a deficit of 
$9,698.72, as contracted with a surplus of $2,831.64 
in its statement for the previous year. 

It does not appear, however, that the president 
of the bank or any of the bank officials saw the cer¬ 
tificate of condition. The physical assets of the 
corporation were sold by a trustee at public auc¬ 
tion for $1,576.12. A sale of the accounts receiv¬ 
able netted the estate $200, so that the total assets 
of the corporation, disposed of at a forced sale, 
amounted to $1,776.12. *Its liabilities were far in 
excess of that amount. That Atwood & Gardner, 
Inc., was insolvent, is conclusively established by 
the evidence. The fact that practically all of the 
quick assets of the corporation were used to pay 
notes upon which Gardner was individually liable 
is evidence from which it may be found that a pref¬ 
erence was intended to be given. 

Upon the record it does not appear that there 
was any direct evidence that the defendant had 
knowledge of the bankrupt’s insolvency, or that 
the payment was intended as a preference at the 
time it was made; but it is claimed that the evi¬ 
dence establishes the fact that it had such informa¬ 
tion through its officers as would put reasonable 
persons upon notice that the debtor was insolvent 
and that the payments were intended as a prefer¬ 
ence within the meaning of the act. The District 
Court has so found. 
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We recognize the distinction between reasonable 
belief of a debtor’s insolvency and cause to suspect 
such insolvency. The former creates a prefer¬ 
ence. The latter is insufficient on which to ground 
a preference. Grant v. National Bank, 97 U. S. 
80, 24 L. Ed. 971. 

The fact that the corporation was doing little 
business in 1924; that the president of the bank 
was told that it was making no money; that pre¬ 
vious credit was given, in part at least, upon the 
strength of Gardner’s individual indorsement; that 
its last financial statement showed a material re¬ 
duction in net worth; that it failed to file its finan¬ 
cial statement for the fiscal year ending May 31, 
1924; that it considered moving from Haverhill 
and a change in the kind of shoes manufactured; 
and that payment of the notes practically ex¬ 
hausted its bank balance—were all conditions, 
when considered tog-ether, that should have led a 
careful bank president to investigate its financial 
condition, and, if such investigation had been made, 
it wordd have disclosed insolvency. “Notice of 
facts which woxdd incite a person of reasonable 
prudence to an inquiry under similar circum¬ 
stances is notice of all the facts which a reasonably 
diligent inquiry would develop.” Coder v. McPher¬ 
son (C. C. A.) 152 F. 951; In re Gaylord (D. C.) 
225 F. 234, 239. 

"We cannot say that the District Court erred in 
its conclusion that the bank had reasonable cause 
to believe, at the time the several payments were 
made, that Atwood & Gardner, Inc., was insolvent. 

The decree of the District Court is affirmed, wuth 
costs to the appellee. 

The facts in the case cited are analogous to those pre¬ 
sented here in the following respects: The bankrupt 
had a line of credit with the defendant bank upon which 
it drew from time to time. The bank received state¬ 
ments of the bankrupt’s condition periodically. The 
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term of the promissory notes which the bankrupt gave 
to the bank varied according to the needs of the bank¬ 
rupt. The subject of the suit was the last note which 
the bankrupt gave to the bank and paid prior to its 
failure. Before the time of transfer the business of the 
bankrupt was not in good condition and the president 
of the bank was advised of that fact. “Practically all 
of the quick assets of the corporation were used to pay 
the notes.’’ While we do not admit that the president 
of the defendant bank had no actual knowledge of the 
insolvency of the LaPorte Company it is significant 
that in the case cited it is stated that “upon the record 
it does not appear that there was any direct evidence 
that the defendant had knowledge of the bankrupt’s 
insolvency * * It is likewise significant that 

under these circumstances the Court found that the 
facts gave rise to more than a suspicion of insolvency 
but on the contrary gave rise to a reasonable cause to 
believe that insolvency existed. 

It is felt that if the Court will bear in mind that it is 
not necessary to prove either actual knowledge or 
actual belief but only reasonable cause to believe, and 
if it will bear in mind in determining whether such 
cause existed that the standard is not whether the presi¬ 
dent of the defendant bank had reasonable cause to be¬ 
lieve the LaPorte Company was insolvent but rather 
whether an ordinarily prudent businessman under the 
same circumstances would have had reasonable cause 
to believe that the LaPorte Company was insolvent, we 
are confident that the ruling on the motion for a 
directed verdict will be reversed. If an ordinarily 
prudent business man would have made an inquiry 
into the financial condition of the LaPorte Com¬ 
pany under the circumstances presented here, the de¬ 
fendant bank is as a matter of law charged with all the 
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facts which such an inquiry would have disclosed, in¬ 
cluding the fact that the LaPorte Company was hope¬ 
lessly insolvent at the time the deposits were made. 

m. 

Section 68(a) 

Section 68(a) Has No Application to This Case Since 
Defendant Bank Has Failed to Demonstrate 
That the Deposits Were Received in the Usual 
Course of Business With the Intention of Per¬ 
mitting Full and Complete Withdrawal at the 
Will of the Depositor. 

When a deposit is made in a bank under normal cir¬ 
cumstances it sets up what has come to be known as a 
debtor-relationship, that is, virtual title to the money 
passes to the bank and the bank becomes the debtor of 
the depositor to the extent of the deposit, or to state it 
in the reverse, the depositor becomes the creditor of the 
bank to the extent of the deposit. Section 68(a) provides 
that where mutual debts and mutual credits exist as 
between a bankrupt and its creditor one debt shall be 
set-off against the other. This means in the case of a 
bank that where a customer has borrowed money from 
the bank on a promissory note thus becoming the 
debtor of the bank, and where the same customer makes 
the same bank its debtor by depositing money in the 
bank, one of these debts may be set-off against the 
other in the event of a subsequent bankruptcy. It 
must be clear therefore that before Section 68(a) has 
any application there must be mutual debts and before 
mutual debts can arise there must be a bona fide deposit 
because unless there is a deposit in fact the usual 
debtor-creditor relationship does not arise and conse- 
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quently the bank does not become the debtor of the 
bankrupt. 

There is no real deposit unless the deposit is received 
in the usual course of business or rather unless it is 
accepted with the intention of permitting its full and 
complete withdrawal at the will of the depositor. If a 
deposit is accepted with the intention of appropriating 
any or all of it, there is not a bona fide deposit, not a 
deposit in fact, and the usual debtor-creditor relation¬ 
ship does not arise but on the contrary the money is 
held in trust for the benefit of the bankrupt’s estate. 
Kolkman v. Manufacturers Trust Co., 27 Fed. (2) 659. 
If the money is held in trust obviously there is not that 
mutuality of debts and credits required by Section 
68(a) and the privilege of set-off is lacking. It follows 
from this that before the defendant bank can avail itself 
of the set-off provisions of Section 68(a) it must show 
that it accepted the deposits under attack in the usual 
course of business with the intention of permitting their 
withdrawal and this it has not done. On the contrary,the 
plaintiff has shown beyond doubt that when the deposits 
were accepted there was no thought of permitting their 
withdrawal. This conclusion is inescapable when it is 
remembered that tellers and employees of the bank 
were instructed long before the deposits were made that 
no withdrawals would be permitted without prior ap¬ 
proval of the officers of the bank. Obviously these in¬ 
structions were designed to insure a sufficient balance in 
the LaPorte account to pay the notes when they became 
due. It is clear from these instructions that the bank 
was anxiously awaiting the deposits that were subse¬ 
quently made and that when they were received they 
meant to take no chances on them being withdrawn until 
the notes had been satisfied. It is significant to note 
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that the instructions were carefully observed because 
checks drawn at the time that the deposits were made 
were introduced in evidence and bore the name of the 
vice-president, Mr. Loh, in the upper left-hand corner 
indicating plainly that before the checks were honored 
they were approved by him. We shall subsequently 
show that the fact that instructions such as these were 
issued, standing almost alone, was sufficient tc> convince 
Mr. Justice Holmes in Mechanics National Batik v. 


Ernst , 231 l\S. bO, that the deposit transaction con¬ 
stituted a preference. 

There is another phase of the evidence which is al¬ 
most of equal importance in this connection. We refer 


to the fact that when the 


Frederick check was received 


it was rushed back to Frederick for immediate collec¬ 


tion by the Assistant Cashier of the bank. This action 
is extraordinary on its face, and a former teller of the 
bank testified that lie never saw anvthing like it in all 
the time he was employed by the defendant bank. We 
shall show that in a decision of the Circuit Court of Ap¬ 
peals for the Fourth Circuit written by Mr. Justice 
Parker [Bant: <>} Cammerer and Trusts v. Hatcher, 50 
Fed. (2) 710), it was held that the deposit of a certified 
check was tantamount to a direct payment. The fact 
that in this case the bank rushed the check for certifica¬ 


tion immediately upon its receipt should make little dif¬ 
ference from a legal standpoint. 

There is additional evidence which demonstrates that 


the deposits were not received in the usual course of 
business. When the first deposit was being made, which 
was the deposit of the check from the Rock Creek job, 
Mr. Reilly, the president of the defendant bank, advised 
Mr. Leeds, the treasurer of the La Porte Company, that 
the note due on that day and the one to become due on 
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the following Monday, would not be renewed. It is 
clear, therefore, that the president of the bank had 
every intention of charging the notes against the de¬ 
posits at the time the deposits were accepted, and this 
being true it follows that the deposits were not received 
in the usual course of business. 

The record shows that prior to becoming president 
of the defendant bank Mr. Reilly was a practicing at¬ 
torney with some experience in bankruptcy matters. 
Tlie following is Mr. Reilly’s testimony: 

(«). Utilizing tiie knowledge that you received as 
an attorney in your capacity as a bank president, 
didn’t you deliberately handle this transaction in 
a way that you felt would protect you in the event 
of a subsequent bankruptcy? 

A. I knew the significance of set-offs against 
payments, yes. 

Q. If you had permitted Mr. LaPorte to give you 
that check and permitted a direct noteteller trans¬ 
action—there would have been no reason for this 
lawsuit? 

A. I knew that payments could be preferences, 
and set-offs could not be disturbed; that is the rea¬ 
son 1 decided to do it that morning; I didn’t talk 
about it to anyone. 


In other words, the entire deposit transaction, or 
note-paying transaction, was handled by the defendant 
bank with ils eyes open and it was handled as it was for 
the express purpose of preventing the transaction from 
appearing as a preferential payment either in fact or 
in law. Rut the very admission that this purpose was 
present in the mind of the president of the bank who 
handled the matter completely defeats their purpose. 
The admission that the transaction was designed to 
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prevent the appearance of a preferential transfer 
proves, first, that the bank had reasonable cause to 
believe that the LaPorte Company was insolvent, and 
secondly, it proves that the deposits were not accepted 
in the normal way, were not accepted in the usual 
course of business with the intention of permitting 
their withdrawal. 


While we have taken the position that the bankrupt’s 
intoiit in making the deposits is not an essential element 
of this case, we think that the actions of the officers of 
the corporation are not entirely lacking in significance. 
In the first place virtually all of the stock of the bank¬ 
rupt corporation was owned by Mr. and Mrs. LaPorte. 
One of the notes that was paid was personally endorsed 
bv both Mr. and Mrs. LaPorte, and the other was en- 
dorsed by Mr. LaPorte, who testified that with respect 
to each of the notes lie was aware of his personal lia¬ 
bility in the event that the corporation failed to pay 
them. It is also interesting to note the conduct of the 


treasurer of the LaPorte Company, Mr. Leeds. He 
instructed one of his men to pick up the Frederick check 
in the Citv of Frederick and the check was obtained 


from the City Treasurer as late as six o’clock on the 
evening of Friday, January 8th, whereupon it was hast¬ 
ily taken to 'Washington, forty miles away, and was de¬ 
livered to Mr. Leeds at ten o’clock on the same night so 
that he could deliver it to the bank immediately upon 
the opening of the bank on the following morning. The 
jury should have been permitted to draw all reasonable 
inferences from this testimony, including the inference 
that the bankrupt was cooperating with the bank in 
seeing it paid in full. 

Nor should the chronological sequence of events es¬ 
cape serious consideration. The first deposit of the 
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Rock Creek check in the amount of $15,806.02 was made 
at approximately closing time for the bank, about 2:00 
P. M. on Friday, January 8. The second deposit of the 
Frederick check In the amount of $15,353.35 was made 
at the opening of business on the following day, Satur¬ 
day, January 9, which was a half-day in the bank. On 
Saturday, $17,675.00, representing principal and inter¬ 
est on the first note was charged against the account; 
and on Monday, January 11, $5,015.83, representing 
principal and interest on the second note was charged 
against the account. Since one of the deposits was 
made at the close of business on Friday and the other 
was made on Saturday and all of the charging trails- 
actions were completed by Monday, it is perfectly ob- 
yious that the La Pori e Company had no opportunity to 
make withdrawals of the entire amount of the deposits 
eyen if tin* bank intended to permit their complete with¬ 
drawal when it accepted them. In other words, because 
of the celerity with which the bank handled its charging 
transactions, complete withdrawal of the deposits was 
made a physical impossibility. 

Can it be said in the light of tins evidence that the 
bank has sustained the burden of proving that it ac¬ 
cepted the deposits in the usual course of business with 
the intention of permitting their full and complete with¬ 
drawal? On the contrary, plaintiff has made it trans¬ 
parently clear that the bank never had any intention of 
permitting a withdrawal of the deposits but intended 
just the opposite. This evidence amply demonstrates 
that the bank was anxiously awaiting the minute when 
the deposits would be made so that they could be seized 
in settlement of the indebtedness owed by the LaPorte 
Company. 
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The evidence just discussed does more than prove 
that the deposits were not received in the usual course 
of business. It also goes to prove that the bank had 
reasonable cause to believe that the LaPorte Company 
was insolvent at the time that it accepted the deposits. 
Xo other explanation can be made of the fact that tel¬ 
lers were instructed not to permit withdrawals except 
upon the approval of an officer; that the Frederick 
check was rushed to Frederick for collection, and of 
the fact that the LaPorte Company was informed that 
the notes would not be renewed. This extraordinary 
conduct can be explained only on the ground that when 
the deposits came in the bank was in possession of 
information which would have caused the ordinarily 
prudent businessman to believe that the LaPorte Com¬ 
pany was insolvent. 

Decisions supporting the position which plaintiff has 
taken in this case could be cited without end but it will 
be our purpose to discuss only those which seem to have 
become leading cases on the subject. There is perhaps 
no decision that has received more attention than 
Mechanics National Bank v. Ernst, 231 U.S. 60, decided 
by Mr. Justice Holmes. In that case a broker named 
Fiske & Company borrowed from a bank one morn¬ 
ing at ten o'clock the sum of $400,000 under what is 
known as a clearance loan and by the terms of 
which they were obligated to repay the loan the same 
day. Around eleven o'clock of the same morning a 
rumor Hew through Wall Street to the effect that Fiske 
& Company was about to collapse along with a pool that 
was being operated by them and this rumor quickly 
reached the ears of officers of the bank whereupon the 
cashier of the bank, after giving instructions that no 
withdrawals against the broker’s account should be per- 
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mitted until he had an opportunity to investigate the 
rumor, left his office and wont to the office of the broker. 
While at the broker’s office he received evasive answers 
to certain pointed inquiries that lie made. He then told 
the member of the brokerage firm with whom he talked 
that under the circumstances he should be supplied with 
additional collateral for the loan that had been made 
that morning and that furthermore no cash deposits 
had been made so far that day and he thought some cash 
deposits should also be made. The broker told the 
cashier that he would supply the collateral as requested, 
and that a cash deposit was already on its way to the 
bank. There was a subsequent bankruptcy petition 
tiled and the trustee instituted a suit in an effort to 
secure a return of the collateral and the cash deposit on 
the ground that they constituted a voidable preference 
to the bank. The decision rendered by the Supreme 
Court is so important to a proper determination of the 
issues presented here, and because it is rather brief, 
it is set forth below in its entirety: 

Mr. Justice Holmes delivered the opinion of the 
Court: 

This is an appeal from a decree of the circuit 
court of appeals, reached upon the same opinion 
that disposed of Xational Cit>/ Bank v. Hotchkiss, 
just decided. (231 C.S. 50, ante, 115, 34 Sup. Ct. 
Kep. *20) (The judgment of the District Court will 
be found in *200 Fed. *295). This case arose at the 
same time and differs but little from that in its 
facts, as to which, as in the other case, the master, 
the district court, and the circuit court of appeals 
all agree. 

The advance in this case was made at about 10 
on the following note, to the firm signing it,“Please 
loan us to-day $400,000. Crediting this amount to 
our account, and oblige, J. M. Fiske & Company.” 
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This sum was credited on the firm’s deposit ac¬ 
count, on which there was already $36,239.47. Be¬ 
fore noon the hank certified and afterwards paid 
checks for $276,679.67. Between 11 and 12 the 
cashier, hearing that there was trouble in the stock 
market and with J. M. Fiske Company, ordered 
that no more checks should be paid, or certified. 
He then went to the broker’s office, saw Mr. Sher¬ 
wood, a member of the firm, at about 12, and after 
getting an evasive answer to an inquiry as to the 
rumor, said that the firm had made no deposits on 
that day and was told that one was on its way. 
($54,048.08 were in fact paid in after the cashier’s 
order to stop payment.) He then told Mr. Sher¬ 
wood that he had better give him some securities, 
that he ought to give additional securities on the 
bank’s loans, and after Consultation Mr. Sherwood 
did so, and the cashier returned to the bank. We 
may assume for purposes of decision that the se¬ 
curities, with a small exception, were obtained by 
the use of the clearance loan. 

At 40 minutes after 12 the brokers gave notice 
to the stock exchange that they were unable to meet 
their obligations, and an involuntary petition in 
bankruptcy was filed against them at 25 minutes 
past 3. This suit is for the proceeds of the secu¬ 
rities (which were sold by the bank), and for the 
sum deposited as we have stated. In view of our 
decision in the other case, only one or two matters 
need mention. It is somewhat more pressed that 
the bank had not reasonable ground to believe that 
the brokers’ property at a fair valuation would be 
insufficient to pay their debts, and therefore had 
not ground to believe that the brokers were in¬ 
solvent within the meaning of the bankruptcy act, 
§1(15). We think it too plain to need argument that 
the findings below that the firm was insolvent, knew 
that it was insolvent, and intended a preference, 
were correct. These brokers were ruined by the 
collapse of the pool mentioned in the other case, 
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and apart from any knowledge that the bank may 
have had as to their interest in the stock concerned, 
the entirely unusual course of the cashier in leav¬ 
ing his hank to get additional security (not merely 
proceeds of the clearance loan upon a claim of lien) 
and the circumstances are sufficient to prevent our 
going behind the finding below. Really no other 
conclusion could have been reached. 

On the question of lien the evidence does not 
differ enough from that in the other case to need 
further discussion. The bankrupts were under an 
agreement with the bank, of the usual sort, giving 
the bank a general lien on all securities in its hands 
for all liabilities of the firm, and a right to require 
additional approved securities to be lodged with 
it, etc. But a general promise to give security on 
demand puts the creditor in no better position than 
an agreement to pay money. Sexton v. Kessler <& 
Co. 225 U.S. 90, 98, 56 L. ed. 995, 1000, 32 Sup. Ct. 
Rep. 657. 

The so-called deposit of $54,048.08 was paid in 
after the cashier had forbidden the payment of 
checks against the deposit account , and therefore 
rightly was held to be a payment and a preference. 
A set-off properly was denied. 

Decree affirmed. (Italics supplied). 

It is clear that the determining factor in the case 
just cited was the fact that instructions were issued by 
the cashier of the bank that no more checks on the de¬ 
positor’s account should be honored until he had an 
opportunity to conduct an investigation. The fact that 
the deposits there in question were received subsequent 
to those instructions had a controlling effect on the 
case. In our own case similar instructions were issued 
long before any deposits were made. The case is also 
in point in another particular. In the present case the 
Assistant Cashier of the defendant bank rushed to 
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Frederick to collect the proceeds of a check that had 
been deposited. In the Ernst case the Supreme Court 
attached much importance to the fact that the cashier 
of the bank in that case followed the unusual course of 
leaving his own bank to go to the office of the broker 
for additional security. It certainly can not be said 
that the conduct of the bank in the present case is less 
unusual or extraordinary than the conduct of the bank 
in the Ernst case. In both cases similar protective 
measures were adopted by the banks, namely, instruc¬ 
tions looking toward a prevention of a full withdrawal 
of the deposits and unusual conduct on the part of the 
cashier of the banks designed to provide more security 
for the bank. It is difficult for us to understand how 
the Ernst case can be treated with anything less con¬ 
trolling importance. 

Another case which is exceedingly helpful in the 
present situation is Bank of Commerce & Trust v. 
Hatcher , 50 Fed. (2d) 719, a case decided by the Cir¬ 
cuit Court of Appeals for the Fourth Circuit, the de¬ 
cision being written bv Mr. Justice Parker. That was 
a case in which a contractor was performing a road job 
and when payments were received for the construction 
work performed they were deposited with the bank in¬ 
volved in the case in accordance with a prior assign¬ 
ment that had been given to the bank. There was also 
an understanding that the funds so deposited would be 
withdrawn only with the approval of the bank. There 
came a time when certain checks were presented for 
approval together with a certified check payable to the 
contractor itself which was presented for deposit. 
Approval of the checks was refused but the certified 
check was accepted for deposit, credited to the contrac¬ 
tor’s account, and then promptly appropriated in pay¬ 
ment of an indebtedness which the contractor owed the 
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bank. In discussing the action of the bank in appro¬ 
priating the proceeds of the certified check Judge 
Parker said: 

The question in the case, as stated by the judge 
below, is whether there "was a deposit in regular 
course, whereby the relationship of debtor and 
creditor was created between the bank and bank¬ 
rupt, or whether there was an attempt at deposit 
which the bank by its action converted into a pay¬ 
ment on pre-existing indebtedness. In the former 
case the right of set-off would exist under section 
68a of the Bankruptcy Act, 11 USCA Sec. 
108(a); in the latter there would be a transfer void 
as preferential under section 60b, 11 USCA 
Sec. 96(b). The judge held, and we think cor¬ 
rectly, that the transaction constituted a preferen¬ 
tial transfer. 

We had occasion to examine the questions here 
involved in the recent case of Citizens’ Nat. Bank 
of Gastonia v. Lineberger (CCA 4th) 45 F. 
(2d) 522, 527. After a thorough examination of 
the authorities, we laid down what we conceive to 
be the true rule relating to deposits in banks by 
insolvents as follows: “An ordinary deposit in a 
bank, * * # is not a ‘transfer’ within the 

meaning of this section. Section 1(25) of the 
Bankruptcy Act, 11 USCA Sec. 1(25), defines 
the word transfer as used in the act as follows: 
“(25) ‘transfer’ shall include the sale and every 
other and different mode of disposing of or part¬ 
ing with property, or the possession of property, 
absolutely or conditionally, as a payment, pledge, 
mortgage, gift, or security.’ ‘A deposit in a bank 
is not a sale or parting with property, or its pos¬ 
session, as a payment, pledge, mortgage, gift, or 
security. It does not deplete the estate of the de¬ 
positor, but results in substituting for currency, 
bank notes, checks, drafts, and other bankable 
items a corresponding credit with the bank, which 
may be checked against, and which provides the de- 
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positor with the medium of exchange in universal 
use in the transaction of business. A deposit of 
funds differs from a payment in the essential par¬ 
ticular that it is withdrawable at the will of the 
depositor. Of course a deposit may be made the 
cloak for some other transaction, such as payment 
or the giving of security; and in such case equity, 
which looks through form to substance, will treat 
the transaction according to its real nature. But 
if the deposit is in reality a deposit, made in good 
faith, subject to the withdrawal of the depositor, 
and not made as a cloak for a payment or other 
forbidden transaction, it is not a transfer within 
the meaning of the Bankruptcy Act and cannot be 
attacked as preferential, even though it may have 
been made when the depositor was insolvent, and 
even though the bank, by applying it as a set-off, 
may have obtained a greater percentage on a debt 
which it holds against its insolvent depositor than 
his other creditors can obtain. ” 

But after stating that deposits made in regular 
course of business might be set off even though 
made when the bankrupt w r as known to be insol¬ 
vent, we distinguished the case of deposits made 
otherwise than in regular course of business, as 
where made for the purpose of giving the bank a 
preference, or where made as payments and not 
for the purpose of creating a balance subject to 
check. In this connection we said: “Of course, 
where deposits are not made in the regular course 
of business, as where they are made fraudulently 
and collusively for the purpose of giving the bank 
a preference, or where they are not in reality de¬ 
posits at all, but are payments, the right of set-off 
does not exist, and they may be recovered as pre¬ 
ferential. Thus in Union Trust Co . v. Peck (C. C. 
A. 4th) 16 F. (2d) 986, reported below as In re 
Almond-Jones Co. (D. C.) 13 F. (2d) 152, the de¬ 
posits were not made in the ordinary course of 
business, but were made to build up the account 
so that it might be applied in payment of the bank’s 


*» •» 

00 


claim. See 13 F. (2d) at pages 156 and 157. In 
Blue v. Ilerkimer National Bank (C.C.A. 2d) 
30 F. (2d) 256, it appeared that moneys were col¬ 
lected and deposited for the purpose of being ap¬ 
plied on the maturing notes of the bankrupt. In 
Kolkman v. Manufacturers’ Trust Co. (C.C.A. 
2d) 27 F. (2d) 659, it appears that the deposits 
were made by the bankrupt in order that the bank, 
by exercising its right of set-off, might obtain a 
preferential payment. In Elliotte v. American 
Savings Bank (C.C.A. 6th) 18 F. (2d) 460; 
First Nat. Bank of El Centro v. Harper (C.C.A. 
9th) 254 F. 641; and In re Kellar (D. C.) 110 F. 
348, deposits were applied in payment of over¬ 
drafts, and it was held that they were not deposits 
in ordinary course subject to check, but were in 
reality payments on pre-existing debts. In 
Mechanics’ & Metals’ Nat. Bank v. Ernst, 231 U. S. . 
60, 34 S. Ct. 22, 58 L. Ed. 121, a deposit was made 
after the officers of the bank had forbidden pay¬ 
ment of depositor’s checks; and it was held that 
for this reason the deposit was in reality a pay¬ 
ment, not a deposit in ordinary course, in Rupp 
v. Commerce Guardian Trust & Savings Bank 
(C.C.A. 6tli) 32 F. (2d) 234, the account of the 
depositor had been closed and the deposits in ques¬ 
tion were accepted for application on the indebted¬ 
ness of depositor and were held to be mere pay¬ 
ments. In Bank of California v. Brainard (C.C.A. 
9th) 3 F. (2d) 3, bankrupt deposited checks for 
collection, was given immediate credit for same, 
and drew a check against the deposit in payment 
of a note due the bank; and it was held that this 
was evidence for the jury that the transaction was 
in reality a preferential payment and not a 
deposit.” 

It is perfectly clear that the transaction here in¬ 
volved did not constitute a deposit in regular 
course of business. The distinguishing character¬ 
istics of such a deposit is that it creates a balance 
in favor of the depositor which is subject to with- 



drawal at his mill. Here the deposit lacked abso¬ 
lutely this characteristic. It was intended by the 
bankrupt to provide for the payment of certain 
checks which were presented for approval, not to 
create a balance in the bank subject to its control. 
It was received by the bank, not for the purpose of 
creating such balance, but for the purpose of being 
applied on the pre-existing indebtedness of the 
bankrupt. The balance created was at no time sub¬ 
ject to the withdrawal of the bankrupt and ivas 
promptly applied by the bank upon the bankrupt*s 
indebtedness. The net residt of what took place 
was the transfer of the certified check of Luck & 
Sons to the bank as payment upon pre-existing in¬ 
debtedness, not the creation of a deposit balance 
subject to withdrawal by the bankrupt in ordinary 
course. 

The case of Mechanics* & Metals Bank v. Ernst, 
231 U. S. GO, 34 S. Ct. 22, 23, 58 L. Ed. 121, is 
directly in point. In that case a deposit was made 
after the cashier of the bank had ordered that no 
more checks of bankrupt should be paid. The 
court said: lt The so-called deposit of $54,048.08 
was paid in after the cashier had forbidden the 
payment of checks against the deposit account, and 
therefore rightly ivas held to be a payment and a 
preference. A set-off properly was denied.** 
Here the deposit was made at the time that checks 
were presented for approval. The bank*s vice- 
president refused to approve them and he did this 
solely because he desired that the proceeds of the 
check deposited be applied on the indebtedness due 
the bank. There can be no distinction between 
such case and one where deposits are received 
after instructions have been given that checks 
against the deposit account are not to be paid. 
The principle upon which the right of set-off is 
denied in either case is that the bank, by refusing 
to permit checks to be paid from the account, has 
evinced an unequivocal intention that the deposit 
balance shall not be subject to withdrawal by the 



depositor, but shall be applied on the indebtedness 
due the bank, and consequently deposits thereafter 
made have the effect of payments and not of creat¬ 
ing an ordinary deposit balance. 

This decision is of value not only because it contains 
a clear exposition of the law but also because it involves 
facts not dissimilar from those presented here. In the 
present case instructions were issued prohibiting free 
withdrawals against the LaPorte account; in the case 
cited the depositor was told directly that no additional 
withdrawals w’ould be permitted. In the present case 
the check representing one of the deposits was rushed 
to Frederick for certification; in the cited case it was 
deposited in certified form. In both cases the charge 
against the account was made immediately. The Court 
held that the deposit of a certified check was tanta¬ 
mount to a direct payment. We can perceive no dif¬ 
ference between the essential facts involved in these 
two cases. 

Another case of considerable interest is Plymouth 
County Trust Co. v. McDonald , 60 Fed. (2d) 95, decided 
by the Circuit Court of Appeals for the First Circuit. 
In that case the bankrupt w^as a shoe manufacturer 
which at the beginning of the recent depression found 
itself in financial difficulties. The unsound condition 
of the company was knowm to the bank chiefly because 
of the failure of the company to curtail its loan for a 
period of several months. However, there was nothing 
in the case to show that the bank had any actual knowl¬ 
edge or belief that the company was insolvent. There 
came a day wrhen a deposit of $15,100.07 was made in a 
branch office of the bank and this fact became known in 
the main office of the bank. The bank adopted the un¬ 
usual procedure of hurrying the delivery of the checks 
to the main office and then sending them to the New 
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York bank upon which they were drawn by registered 
mail and with a request that advice be sent to it by wire 
immediately the checks were honored. This deposit 
was subsequently appropriated by the bank in payment 
of a note and the following is from the decision: 

The bankrupt continued to do business and made 
its deposits with the appellant bank, subject to 
check as formerly. For some time prior to July 
10, 1929, the bankrupt manufactured chiefly for 
one customer, which paid its monthly bill about the 
middle of the month. On the morning of July 12, 
1929, there was a balance in the bankrupt’s account 
of $5,657.79. Of this $4,402.29 represented col¬ 
lected funds and the balance checks, or drafts not 
yet honored. 

On this day the bank received word of the de¬ 
posit the day before in a branch of the bank of 
three checks totalling $15,100.78, which were for¬ 
warded by the branch bank and received at the 
main office on the morning of the 12th. The bank 
then proceeded, in accordance with its usual 
monthly custom, to appropriate $375 of the col¬ 
lected funds in the bankrupt’s account to rent due 
the bank from Craig, Reed & Emerson, Inc., and 
also applied to its “frozen loan” the balance of the 
collected funds in the account, viz. $4,412.29; and 
also paid and charged against the balance of its ac¬ 
count then represented by uncollected funds, sev¬ 
eral small checks, leaving a balance at the close of 
July 12th of $843.58. 

Upon receipt of the checks for $15^.00.78 at the 
main bank, they were immediately forwarded to 
New York for clearance by registered letter, with 
instructions to notify the appellant by wire if they 
were honored. Not receiving notice of their honor 
on the morning of the 13th, it again wired for a re¬ 
port, which it received by wire on the 13th, and 
proceeded forthwith to apply the amount of these 
checks to the balance due on its note, and from that 



time refused to honor any checks of the bankrupt, 
except pay roll checks, which it did on the advice 
of counsel. On July 15th, it also applied the bal¬ 
ance of the bankrupt’s account, amounting to 
$1,348.72, to its note, and notified the bankrupt that 
it had called the loan and demanded that the bank¬ 
rupt make assignment to its assistant treasurer 
for the benefit of creditors. The bankrupt did not 
receive notice of the application of the funds until 
July 17th, when it protested. 

In September following, a petition in bank¬ 
ruptcy was filed, a trustee in bankruptcy ap¬ 
pointed, who filed a petition with the referee to 
order the bank to turn over to the trustee the sum 
of $20,476.79, as a preference received by the bank 
under section 60a of the Bankruptcy Act (11 
USCA Sec. 96 (a), which sum included only the 
sums of $4,027.29, $15,100.78, and the sum of 
$1,348.72 applied to the note of July 15th. It does 
not include any sum for the $375 paid for rental. 

The referee held that the application to the 
bank’s note of the proceeds of the checks deposited 
in the branch bank on July 11th totaling $15,100.78, 
and also the additional sum applied on July 15th, 
but for some reason which does not appear, only to 
the amount of $1,007.71, or a total of $16,108.49, 
were preferences, which the referee ordered the 
bank to restore to the trustee with interest from 
November 27, 1929, the date of adjudication in 
bankruptcy. The referee held, however, that the 
application of the amount of collected deposits on 
July 12th of $4,027.29, and the sum of $375 applied 
to rent (though the latter does not seem to be in¬ 
volved in the trustee’s petition) were properly 
applied as a set-off; said sum having been received 
as deposits in due course of business. 

The District Court approved the finding of the 
referee that the application of the deposit of 
$15,100.78 was a preference, and also held that the 
application of the balance of the account on July 




60 


15th, which the record shows was $1,348.72 was 
likewise a preference; but the District Court held 
that the application of the sum of $4,027.29 on July 
12th also constituted a preference under the au¬ 
thority of Bailey v. Merrimack Bank (D.C.) 283 
F. 514; also see Merrimack National Bank v. 
Bailey (C.C.A.) 289 F. 468; and ordered the bank 
to pay to the trustee in bankruptcy the sum of 
$20,476.79, instead of the sum of $16,108.49 held to 
be recoverable by the referee, but with interest to 
run only from the filing of the petition to recover 
on the ground that the record did not show that 
any prior demand had been made by the trustee. 

It is clearly evident from the record, and the 
referee, if not expressly, in effect found that the 
officials of the hank decided, at least as early as 
July 12th, if not on July 10th when its vice presi¬ 
dent directed its bookkeeper to notify him of any 
checks drawn or deposits to the credit of the Craig, 
Reed & Emerson, Inc., account, in order to recoup 
as far as possible the loss they then knew the bank 
would eventually suffer, to apply all funds in this 
account to the note held by the bank, and that the 
bank would honor no more checks of the corpora¬ 
tion, except such as were for claims entitled to a 
preference in case of liquidation, either under an 
assignment or in bankruptcy. The bank officials 
took this action, knowing it would close down the 
business of the corporation and precipitate an 
assignment or bankruptcy. 

1. There is no question, we think, that the appli¬ 
cation by the bank of the sums of $15,100.78, and 
the sum of $1J4S.72 to its note constituted prefer¬ 
ences. These sums were clearly accepted by the 
bank with intent to apply them on its note. The 
only issue in the case is whether the application of 
the amount of $4,027.29 on July 12th was done 
under such circumstances as also to constitute a 
preference under section 60a of the Bankruptcy 
Act. 
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2. But it does not follow because a bank knows 
that a depositor is insolvent that the application 
of funds on deposit in a checking account to a claim 
against the depositor constitutes a preference. A 
bank is permitted to apply funds on deposit, and 
received in the usual course of business, to a claim 
against the depositor under section 68 of the act 
(11 USCA Sec. 108) relating to set-offs. American 
Bank & Trust Co. v. Coppard (C.C.A.) 227 F. 597; 
New York County National Bank v. Massey, 192 
U.S. 138, 24 S. Ct. 199, 48 L. Ed. 380; Studley v. 
Boylston National Bank, 229 U.S. 523, 33 S.Ct. 806, 
57 L. Ed. 1313. 

This case is distinguishable from that of Merri¬ 
mack National Bank v. Bailey, supra. In that case 
the bankrupt was already being operated by a com¬ 
mittee of creditors for the benefit of creditors, and 
any deposits made were understood to be for the 
benefit of all creditors, and were not held by the 
bank subject to check for any other purpose. Here 
no action had been taken by any creditors prior to 
July 12th. The only action was taken by the stock¬ 
holders, with the president of the appellant bank 
present, at which meeting it was voted to continue 
the business for three months longer. 

(3) The deposits prior to July 10th were, of 
course, not made by the bankrupt with any idea of 
giving a preference to the bank, nor were they 
received, as the referee found, with any intent on 
the part of the bank to apply them to its claim, 
but subject generally to the corporation checks. 
The bank continued to receive deposits and honor 
checks up to July 12th. It was not until the receipt 
of the check for $15,100.78 on the morning of the 
12th that the officers of the bank evidently saw an 
opportunity to anticipate a loss they foresaw it 
would inevitably suffer, and applied all collected 
funds to the note. Even though the bank officials 
well knew that the proposed action would force an 
assignment or bankruptcy, the bank had its right to 
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set-off even prior to bankruptcy, of any sums re¬ 
ceived on deposit in the usual course of business. 
That a creditor with a right of set-off thereby se¬ 
cures an advantage to the extent of its claim 
against the bankrupt is not the test. Was it done, 
knowing that the debtor was insolvent and with the 
intent to secure a preference within the meaning 
of the Bankruptcy Act. 

(4) The deposits making up the $4,027.29 ap¬ 
plied on July 12th, were made with the understand¬ 
ing on the part of the depositor that they were sub¬ 
ject to be withdrawn on its checks for a period of 
at least three months, and were received by the 
bank with the same understanding. The record 
discloses no intent on the part of the bank on re¬ 
ceiving deposits prior to July 10th to apply them 
on its note, but rather an intent to hold them sub¬ 
ject to check, and they were, of course, deposited 
by the bankrupt, to be drawn against as needed in 
conducting its business. The acceptance by the 
bank of the checks for $15,100.78 on the 12th, and 
all other checks or drafts collected on or after that 
date, were not received and accepted by the bank 
with any intent on its part to hold them subject to 
check, but with the obvious intent to apply them on 
its claim and to gain an advantage over other cred¬ 
itors, which constituted a preference. Kane v. 
First National Bank of El Paso, Tex. (C.C.A.) 56 
F. (2d) 534, 537; Rupp v. Commerce Guardian 
Trust & Savings Bank, (C.C.A.) 32 F. (2d) 234; 
Elliotte v. American Savings Bank & Trust Co. 
(C.C.A.) 18 F. (2d) 460. 

It will be observed that the turning point in the case 
was first, the extraordinary conduct on the part of the 
bank in rushing the check from the branch bank to the 
main bank and thence to New York; and, secondly, the 
fact that on the day the deposit of $15,100.78 was made, 
“if not before” the “vice-president directed its book- 
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keeper to notify him of any checks drawn or deposits to 
the credit of the Craig, Reed & Emerson, Inc., account, 
in order to recoup as far as possible the loss they then 
knew the bank would eventually suffer, to apply all 
funds in this account to the note held by the bank, and 
that the bank would honor no more checks of the cor¬ 
poration, except such as were for claims entitled to a 
preference in case of liquidation, either under an as¬ 
signment or in bankruptcy.” In this connection we 
should like to emphasize that while in the present case 
certain checks were honored upon approval of the vice- 
president after the deposits were made, they too, just 
as in the case cited, were all, or substantially all, for 
the purpose of meeting payrolls. (49-50) It is very 
difficult for us to see how the facts regarded as con¬ 
trolling by the Circuit Court of Appeals for the First 
Circuit materially differ from those presented here, and 
we submit there should be no difference in the decision. 

There is one more case to which we should like to 
refer in support of our position and that is the case of 
Gates v. First National Bank of Richmond, Virginia, 
1 Fed. (2d) 280, decided by Mr. Justice Groner when 
he was a Judge on the District Court for the Eastern 
District of Virginia. The question in that case was 
whether a set-off should be allowed or whether the 
deposits should be regarded as preferential transfers. 
The following is from the decision: 

(1, 2) The basic principles which control the de¬ 
termination of a question of this kind, and as ap¬ 
plied to a bank equally as to an ordinary creditor, 
as I understand it, are not disputed by either side. 
It is well understood by counsel on both sides what 
those tests are. The only way in which a bank may 
be said to differ from an ordinary creditor is that, 
if a bank—a depository—receives a creditor’s 
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money for deposit to his account in the ordinary 
course of business, the fact that the depositor sub¬ 
sequently, and within four months, turns out to 
be insolvent, does not at all affect the bank’s right 
to charge, at a later time, perhaps, the deposit 
against the then existing indebtedness. But the act 
itself, which makes a preference recoverable by a 
trustee in bankruptcy, as I stated perhaps crudely, 
but, I think, more or less accurately, during the 
trial, is made to depend upon four things: First, 
there must have been a payment within four 
months of bankruptcy; this is the line of demarca¬ 
tion. It does not make any difference how in¬ 
solvent a man may have been, or how clearly the 
intention to create a preference, it must have been 
within four months. If, within the four months 
period, a bankrupt at the time of the transfer is in¬ 
solvent, which is a condition precedent, and the 
effect of the payment is to create what is called a 
preference, or to give the creditor receiving it a 
larger percentage of his debt than other creditors 
of the same class, and if at the time of the transfer 
the creditor receiving it has reasonable cause to 
believe that the effect of the payment is to cause 
him to receive this preference, then it is recover¬ 
able by the trustee in bankruptcy. 

(3, 4) Now, applying those tests to this case, 
there is not any doubt about the fact that the pay¬ 
ment complained of was made within the four 
months period. There is not any doubt about the 
fact that the effect was to give this particular cred¬ 
itor, as to this particular debt, a better percentage 
than any other creditor of like class. There are 
only two questions, therefore, to be determined: 
Whether the company was insolvent at the time 
of the transfer; and, if it was, whether the bank 
had reasonable cause to believe that the effect of 
taking the money and paying the debt due itself 
would be to give it a preference—whether it had 
reasonable cause to believe that there was insol- 
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vency at that time, and that result would occur; 
that is, the bank would get a larger percentage. 
Now, if we were trying this case with a jury, I 
would, of course, submit those two • questions of fact 
to the jury. However, inasmuch as it is, by request 
of and agreement between the parties, being tried 
by the court, it becomes my duty to decide those 
questions in view of the evidence. The Bankruptcy 
Law, as I recall it (subdivision 15, Sec. 1 [Comp. 
St. Sec. 9585]), gives the definition of an insolvent 
as: “A person shall be deemed insolvent within the 
provisions of this act whenever the aggregate of 
his property, exclusive of any property which he 
may have conveyed, transferred, concealed, or re¬ 
moved, or permitted to be concealed or removed, 
with intent to defraud, hinder, or delay his cred¬ 
itors, shall not, at a fair valuation, be sufficient in 
amount to pay his debts.” 

The decision is interesting not only because it con¬ 
tains an unusually clear exposition of the law but also 
because it makes the important point that under the 
bankruptcy law banks occupy a position no different 
from that of any other business, that is, the same stand¬ 
ards regarding notice of possible insolvency apply to 
a bank as apply to any other business. We make this 
point because there has been some suggestion in this 
proceeding that because banks are constantly dealing 
with fluctuation in the financial condition of their cus¬ 
tomers they do not and should not be expected to get 
excited at each adverse sign. We believe that the op¬ 
posite is true and insist that because of their expert 
knowledge and equipment banks are in the advantage¬ 
ous position of being able to detect the warning signals 
more quickly and easily than the average businessman. 

While we are discussing the position taken by the 
defendant in this case, we should like to consider briefly 
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some of the authorities upon which it has relied. The 
principal cases have been New York County National 
Bank v. Massey, 192 U.S. .139, and Studley v. Boylston 
National Bank, 229 U.S. 523, both of which were decided 
prior to Mechanics National Bank v. Ernst, 230 U.S. 
60. We earnestly submit that there is no different 
whatever between the law laid down in the Massey case, 
the Studley case and the Ernst case. It just so happens 
that on the facts presented in the first two cases the 
Supreme Court felt that there was no voidable prefer¬ 
ence while in the Ernst case it felt hat there was. The 
cases turned on the particular facts involved but the 
principles enunciated were exactly the same. In all of 
these cases it was held that where a preferential trans¬ 
fer occurs, at a time when the creditor has reasonable 
cause to believe that the debtor is insolvent, the trans¬ 
fer is voidable. In all three of these cases the question 
w T as whether a bank should be permitted to charge notes 
against deposits by availing itself of the provisions of 
68(a). In each case it was made plain that the privi¬ 
lege of set-off was available only when the deposits were 
received in the usual course of business with the inten¬ 
tion of permitting their full and complete withdrawal. 
It just so happens that in the Massey case and in the 
Studley case the facts indicated that the deposits were 
received in the usual course of business; in the Ernst 
case they were not. Whether the Ernst case is more 
analogous to the present case than the other two is for 
this court to decide; wre feel we have shown that it is. 

That the principles announced in all of these cases 
are the same is quite obvious. For example in the de¬ 
cision in the Massey case it is recited that the Circuit 
Court of Appeals found that the deposits were made in 
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the usual course of business and the Supreme Court 
then says at page 146: 

It is true that the findings of fact in this case 
establish that at the time these deposits were made 
the assets of the depositors were considerably less 
than their liabilities, and that they were insolvent, 
but there is nothing in the findings to show that the 
deposit created other than the ordinary relation 
between the bank and its depositor. The check of 
the depositor was honored after this deposit was 
made, and for aught that appears Stege Brothers 
might have required the amount of the entire ac¬ 
count without objection from the bank notwith¬ 
standing their financial condition.” 

In the Studley case the opinion recites the fact that 
the referee ruled that the bank “had no reasonable 
cause to believe that the payment of the notes would 
operate as a preference. On exceptions to the report 
it was sustained on the ground that the deposits had 
been honestly made in due course of business.” The 
Supreme Court then goes on to say at page 527: 

The Circuit Court of Appeals made no ruling on 
this subject, and we therefore pass to the consider¬ 
ation of the right of set-off in the light of the find¬ 
ing by the referee, by the district judge and by the 
Court of Appeals, that the deposits were honestly 
made, in due course of business and without any 
intent to prefer the bank.” 

The facts in the present case are radically different 
from those presented in the Massey case, one pointed 
difference being the fact that it is expresely stated in 
the decision in the Massey case that the deposits were 
at all times subject to full and complete withdrawal 
whereas the evidence in the present case shows that the 
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opposite was true. In the Studley case the Court sim¬ 
ply recites the finding of the fact of the lower Court to 
the effect that the deposits were reeived without rea¬ 
sonable cause to believe the depositor was insolvent 
and were received in the usual course of business and 
then proceeds to follow the Massey case. In the Ernst 
case, on the other hand, the facts are strikingly similar 
to those presented here. In both the Ernst case and the 
present case it apears that the deposits were not sub¬ 
ject to full and complete withdrawal; and in both cases 
the bank adopted extraordinary means to protect itself 
thus indicating knowledge of insolvency at the time the 
deposits were made. 

What has been said here about the Massey case and 
the Studley case applies as well to other cases which 
have been cited by the defendant throughout this pro¬ 
ceeding. It seems to us that the governing principles 
of law are plain and that they are as we have stated 
them. See also in this connection the following cases: 
Kane v. First National Bank of El Paso, Texas, 56 Fed. 
(2d) 534; Fairburn Oil Fertilizer Company, 240 Fed. 
835, 837 (D.C. Ga.); Peoples Bank of McKeesport v. 
Fell, 212 Fed. 928; Elliotte v. American Savings Bank 
& Trust Co., 18 Fed. (2d) 460; Blue v. Herkimer Na¬ 
tional Bank, 30 Fed. (2d) 256; In re Almond-Jones, 
13 Fed. (2d) 152; same case in Circuit Court, 16 Fed. 
(2d) 986; In re Kellar, 110 Fed. 348 (D.C., Iowa); 
State Bank of Ingram, 237 Fed. 76; McDaniel National 
Bank v. Bridwell, 74 F. (2d) 331; Kolkman v. Manu¬ 
facturers* Trust Co., 27 Fed. (2d) 659. 
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IV. 

The Motion for a Directed Verdict Should Have 
Been Denied If There Is Any Evidence in the 
Case Upon Which the Jury Could Have Reason¬ 
ably Found for the Plaintiff. 

It is the feeling of plaintiff that it has proven its 
case by a preponderance of the evidence and the tenor 
of this brief may reflect that view. For that reason 
we hasten to add that the standard of proof which 
plaintiff must meet at this time is not that high. It is 
sufficient if the record contains any evidence upon 
which the jury could have ruled for the plaintiff. It 
will not be our purpose to review the evidence here be¬ 
cause that has already been done. We should like to 
say, however, that this is the type of case which should 
not be taken from a jury unless the Court feels that 
such action is imperative. Time and again decisions 
have said that “reasonable cause to believe” is a ques¬ 
tion of fact upon 'which the jury should pass. The 
facts in each case vary so widely that a jury is pecu¬ 
liarly competent to deal with them. The test in every 
case is “What would an ordinarily prudent business¬ 
man have done under the same circumstances.” On 
that question we say that a jury is eminently quali¬ 
fied to pass. To regard the case in another light, the 
whole question for determination revolves around the 
intent of the bank—whether it accepted tlie deposits 
with the idea of permitting their withdrawal, whether 
it believed or had cause to believe the debtor was in¬ 
solvent, or whether the deposits were accepted with the 
full intention of using them to satisfy the notes. On 
this question of intent we earnestly submit a jury is 



70 


competent to deal, perhaps better qualified than any¬ 
one judge. Indeed, even if the case were a border-line 
case it would be proper to give it to the jury. In Ridge 
Avenue Bank v. Sundheim, 145 Fed. 798, a Circuit 
Court of Appeals case, the Court said: 

The case is undoubtedly near the border line sep¬ 
arating cases where there is sufficient evidence to 
warrant a jury in finding a preference and those 
where there is not sufficient evidence to warrant a 
jury in finding a preference and it is quite possible 
that another jury might have found the facts in 
this case differently; but the question for our de¬ 
termination is not whether reasonable cause to be¬ 
lieve that a preference was intended existed, but 
whether there was any evidence of such reasonable 
cause as justified its submission to the jury. The 
ordinary rule that what would be the conduct of a 
prudent person under given circumstances is a 
question for the jury has some application in this 
case, and what would be reasonable cause to be¬ 
lieve that a preference was intended is a question 
with which a jury is supposed to be especially com¬ 
petent to deal. 

The law governing motions for a directed verdict is 
settled in this jurisdiction by the case of Gunning v. 
Cooley, 281 U.S. 90. That case went to the United 
States Supreme Court on a writ of certiorari to the 
Court of Appeals for the District of Columbia and on 
the sole question of whether a motion for a directed 
verdict made by the defendant in the case should have 
been granted by the trial justice. In commenting upon 
the opinion written by this Court, the United States 
Supreme Court said: “An opinion written by the chief 
justice of the court of appeals held that the motion ac¬ 
cepted as true plaintiff’s evidence together with all 
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inferences reasonably deducible from it, and that the 
motion could be granted only when all reasonable men 
could ‘draw but one conclusion from it, and that con¬ 
clusion utterly opposed to the plaintiff’s right to re¬ 
cover.’ ” He cited Baltimore & P. R. Co. v. Carring¬ 
ton, 3 App. D.C. 101, 108; Warthen v. Hammond, 5 
App. D.C. 167, 173; Adams v. Washington & G. R. Co. 
9 App. D.C. 26, 30; 9 Am. Neg. Cas. 163; Glaria v. 
Washington Southern R. Co., 30 App. D.C. 559, 563; 
Catholic University v. Waggaman, 32 App. D.C. 307, 
320, and Chesapeake Beach R. Co. v. Brez, 39 App. 
D.C. 58, 69.” This statement was apparently quoted 
with approval because the Supreme Court affirmed the 
opinion of this Court. Before expressing its final rul¬ 
ing the Supreme Court laid down this very definite 
principle which must control the present case: 

Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence are 
to be decided by the jury. And in determining 
a motion of either party for a peremptory instruc¬ 
tion, the court assumes that the evidence for the 
opposing party proves all that it reasonably may 
be found sufficient to establish, and that from such 
facts there should be drawn in favor of the latter 
all the inferences that fairly are deducible from 
them. Texas & P. R. Co. v. Cox, 145 U.S. 593, 606, 
36 L. Ed. 829, 833, 12 Sup. Ct. Rep. 905: Gardner 
v. Michigan C. R. Co., 150 U.S. 349, 360, 37 L. Ed. 
1107, 1110, 14 Sup. Ct. Rep. 140; Baltimore & O. 
R. Co. v. Groeger, 266 U. S. 521, 524, 527, 69 L. Ed. 
419, 422, 423, 45 Sup. Ct. Rep. 169. Where uncer¬ 
tainty as to the existence of negligence arises from 
a conflict in the testimony or because, the facts 
being undisputed, fair-minded men will honestly 
draw different conclusions from them, the ques¬ 
tion is not one of law but of fact to be settled by the 
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jury. Richmond & D. R. Co. v. Powers, 149 U. S. 

43, 45, 37 L. Ed. 642, 643, 13 Sup. Ct. Rep. 748, 

7 Am. Neg. Cas. 369. 

Unless this court can reach the decision that taking 
all the evidence produced by the plaintiff on reasonable 
cause to believe and on whether the deposits were ac¬ 
cepted in the usual course of business, and granting to 
plaintiff all inferences reasonably and fairly to be 
drawn from the evidence, and resolving all uncertain¬ 
ties or conflicts in the evidence in favor of plaintiff, 
there is no evidence upon which a jury could reason¬ 
ably base a verdict for the plaintiff, the judgment be¬ 
low must be reversed. 

CONCLUSION. 

This case presents just two questions for determina¬ 
tion (1) did the defendant bank have reasonable cause 
to believe that the LaPorte Company was insolvent 
when the deposits were received and (2) were the de¬ 
posits received in the usual course of business with the 
intention of permitting their full and complete with¬ 
drawal. If the bank was in possession of information 
which would have caused an ordinary prudent business 
man to make inquiry regarding the actual financial 
condition of the LaPorte Company, as a matter of law 
it is chargeable with all the facts which such an in¬ 
quiry would have disclosed, including the fact that the 
LaPorte Company was hopelessly insolvent. If the 
deposits were accepted by the defendant bank with the 
intention of applying any part of them to the indebt¬ 
edness owed to it by the LaPorte Company, as a mat¬ 
ter of law they were not received in the usual course of 
business with the intention of permitting their full and 
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complete withdrawal, and the privilege of set-off is 
lacking. If the present record contains some facts, 
or any evidence, tending to meet the requirements of 
these two principles of law, the Court below was in 
serious error in granting the motion for a directed 
verdict. 

It is earnestly submitted that the judgment of the 
District Court should be reversed and that the cause 
should be remanded with instructions to grant a new 
trial. 

Respectfully submitted, 

Edward Gallagher, 
Investment Building, 
Washington, D. C-, 
Attorney for Appellant. 

Dated at 

Washington, D. C., 

November 6,1939. 
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STATEMENT OF THE CASE. 


THE ISSUES AS PRESENTED BY THE 
PLEADINGS. 

The issues presented in the ease on appeal as stated 
in the amended declaration (R-l-4) and the plea (R- 
4-7) relate to the appellant’s claim that on .January 
9, 1937, the appellee “appropriated’’ for its own use 
the sum of $17,677.92 in satisfaction of a debt owing 
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It will be seen from the foregoing summary of the 
pleadings that the issues presented were as follows: 

1. Were the deposits on January 8 and 9, 1937, made 
in the usual course of business for the purpose of pro¬ 
viding a checking account for the company or were 
they in fact made for the purpose of paying the notes 
and an overdraft in the bank. 

2. At the time said deposits were made, did the bank 
know or have reasonable cause to believe that the bank¬ 
rupt was insolvent. 

SUMMARY OF THE EVIDENCE. 

Defendant’s Exhibit No. 4 is the ledger account of 
J. A. Laporte Construction Co., Inc. and shows that on 
May 29, 1936, a checking account was opened by the 
company with The Second National Bank by the mak¬ 
ing of a deposit of $2,000.00 which account was actively 
maintained from the day it was opened until January 
13, 1937. It shows deposits of substantial amounts as 
follows: 


June 18, 1936 

$10,000.00 


June 30, 1936 

12,000.00 


July 17, 1936 

10,000.00 


July 30, 1936 

5,441.11 


August 8,1936 

11,935.31 


August 28, 1936 

2,000.00 


September 8, 1936 

22,298.98 


September 18, 1936 

8,909.00 

| 

October 2, 1936 

2,500.00 


October 5, 1936 

39,461.88 


November 5, 1936 

20,025.00 


November 9, 1936 

26,717.10 

1 

> 

December 4, 1936 

21,006.10 


December 10, 1936 

23,501.48 

| 

t 

January 8, 1937 

15,806.02 

f 

January 9, 1937 

16,229.63 



r 

I 

1 
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Defendant’s Exhibit No. 5 is the note liability ledger 
for the J. A. Laporte Construction Co., Inc. and shows 
that on June 3, 1036 the bank loaned the company the 
sum of $15,000.00 and increased the loan on June 4, 
1936 by a further loan of $5,000.00 made on that day. 
Thereafter, the liability of the company to the bank 
fluctuated from time to time, depending upon the cash 
needs of the company, the term of the notes evidencing 
the indebtedness varying from time to time as the cash 
requirements of the company dictated. For example, 
the note made on June 4, 1936 for $5,000.00 was to ma¬ 
ture on June 15, on which date it was not paid but on 
the following day, it was renewed in full to mature on 
June 22, and it was paid in full on June 19, the com¬ 
pany having received a $10,000.00 payment and being 
able out of said payment to take care of that indebted¬ 
ness. There was a note for $5,000.00 dated September 
4 and to mature on September 9, 1936, and paid in full 
on September 8, the company having received a pay¬ 
ment of $22,298.98 on that day. Various other notes 
were made for terms running from a few days to as 
much as two months and the state of the indebtedness 
to the bank on November 9, 1936 was represented by a 
note in the amount of $23,677.00, at which time a curtail 
was made and a new note given in the amount of $17,- 
500.00 to mature on January 8, 1937. 

Thereafter, an additional loan was made to the com¬ 
pany on December 23, 1936 in the amount of $5,000.00 
represented by a note to mature on January 11, 1937. 

When this line of credit was arranged by the com¬ 
pany with the bank, the company’s representative ac¬ 
quainted the bank with the contracts upon which the 
company was engaged and the payments expected un¬ 
der them, and thereafter, from time to time, the bank 
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requested and received from the company financial 
data showing assets and liabilities of the company, its 
progress on its various jobs, the amounts which they 
expected to receive in estimate checks from the various 
jobs, and the amount of its needs. (R-89-90) 

In the latter part of August or the early part of 
September, 1936, the bank was furnished by the com¬ 
pany with a report by Leonard Levine, Certified Public 
Accountant of New York, dated August 24, 1936, “set¬ 
ting forth the financial condition of the J. A. Laporte 
Construction Co., Inc. as of July 31, 1936” (Defend¬ 
ant’s Exhibit No. 6). This report certified that, subject 
to the comments preceding the certification, “the ac¬ 
companying balance sheet properly sets forth the fi¬ 
nancial condition of the J. A. Laporte Construction 
Co., Inc. as of July 31,1936.” The balance sheet accom¬ 
panying the report showed total assets of $230,722.70 
and liabilities, excluding capital account, of $69,144.40. 
The capital account showed capital stock of $10,000.00, 
capital surplus $99,070.66 and earned surplus of $52,- 
507.64. 

After this statement was furnished the bank in Sep¬ 
tember, 1936, the company’s treasurer kept the bank 
informed of progress of the work but at no time did he 
indicate that there was any change in the financial con¬ 
dition of the company as reflected in the accountant’s 
report. It did show that the company was making prog¬ 
ress and building up assets that would be collected 
when the jobs were completed and in the meantime, the 
company needed bank credit. (R-91) 

In December, the treasurer conferred with the bank 
and outlined the company’s need for additional cash 
for pay-rolls in the amount of $5,000.00, at the same 
time advising the bank as to what the company ex- 
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pected to receive from the jobs in the January pay¬ 
ments, and oil December 13, he furnished the bank a 
letter showing the amount of payments expected in 
January from the Frederick job and from the Rock 
Creek job and also the amount of retained percentages 
expected to be received in January and February, 
1937. (R-92) The letter requested a loan to take care of 
pay-rolls from December 24 to January 6 of $5,000.00 
and this is the loan which was made by the bank on 
December 23, 1936 maturing on Jaunary 11, 1937. 

The company received a payment from one of the 
jobs on January 8, 1937 in the amount of $15,806.02, 
which amount was deposited with the bank, and after 
the deposit had been made, the Treasurer of the com¬ 
pany saw the President of the bank and advised him 
that the picture as outlined in December and contained 
in the letter of December 13, 1936 had changed, in that 
the amount expected to be received from one of the 
jobs had been cut from $30,000.00 to $20,000.00 cash 
and the payments from the other job had been held up 
due to a dispute between the company and the county 
officials concerning extras, and he wasn’t sure when 
they would get the money, but he did not think that 
it would be in January. (R-93) He did not indicate 
that there was any question about finally collecting 
the amounts but said that they would be delayed, and 
he asked the bank to renew the note for $ 17 , 500.00 
■which had matured on that day . The President of the 
bank replied that in view of this changed picture, he 
would want to consider the matter and perhaps take it 
up with the discount committee on the following Tues¬ 
day, this conversation being in the afternoon of Fri¬ 
day, January 8. (R-93) The deposit of $15,806.02 had 
been made with the teller of the bank in the ordinary 
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course prior to the conversation between the Treasurer 
of the company and the President of the bank. (R-94) 
The President of the bank gave consideration to the 
question of renewing the note during that afternoon 
and evening and on the following morning, determined 
to off-set the note against the account and he then sent 
his secretary to the bookkeeper to ascertain the balance 
to the credit of the company and he then learned for 
the first time that, in addition to the balance as shown 
on the books, a deposit had been made that morning in 
the amount of $16,229.63 which had not yet reached 
the books. (R-94) He then requested the check repre¬ 
senting the deposit made that morning and found that 
it was by a check drawn to tin* order of the company 
by the City of Frederick which had not been collected. 
Having determined to off-set the matured note against 
the account of the company, he sent an assistant cash¬ 
ier of the bank to Frederick either to have the check 
paid or certified, and to call him when this had been 
done. When the call was received, he issued instruc¬ 
tions that a set-off be entered and he wrote the com¬ 
pany stating that tlu* bank had made the set-off of 
$17,500.00 plus interest, and returning the cancelled 
note. In addition to the set-off made on January 9, 
1937, checks wen* drawn on the account by the company 
and paid by the bank on .January 8 and 9 in the total 
amount of $8,375.04 so that there was a balance to the 
credit of tin* company at the close of business on .Jan¬ 
uary 9, 1937 of $6,070.95. (R-95) 

On the following Monday, .June 11, 1937, the note 
dated December 23, 1936 in the principal amount of 
$5,000.00 for pay-rolls matured and the President of 
tlie bank followed the same procedure by setting off 
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this note against the then deposit balance in the bank 
account of the company. (R-95) 

The credit line to the company was handled through¬ 
out its entire history by the President of the bank and 
he at no time received any information indicating that 
the company was insolvent. On the contrary, all 
reports which he had received indicated a company 
thoroughly solvent but in need of temporary working- 
capital to meet operating obligations while waiting for 
payments due under the contracts and the information 
which the President received on January 8, 1937 from 
the Treasurer of the company gave no indication that 
the company was insolvent but merely that payments 
due the company were being held up so that the Presi¬ 
dent came to the conclusion that the liquid position of 
the company was affected and that the matter was no 
longer bankable and it was this conclusion which de¬ 
termined him to make the off-sets. 

SUMMARY OF ARGUMENT. 

1. The deposits made on January 8 and 9, 1937, were 
made in the usual course of business fcr the purpose 
of providing a checking account for the company. 
Therefore, said deposits did net diminish the assets of 
the company and did not constitute a preferential 
transfer under Section 60(a) of the Bankruptcy Act. 

2. The deposits having been made in the usual course 
of business, thereby creating the relationship of debtor 
and creditor, the bank had a right to set-off the ma¬ 
tured indebtednesses of the company against its de¬ 
posit balance with the bank. 

3. At the time the deposits were made, the bank did 
not know or have reasonable cause to believe that the 
company was insolvent. 
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ARGUMENT. 

I. 

The deposits made on January 8 and 9, 1937, were 
made in the usual course of business for the purpose 
of providing- a checking- account for the company. 
Therefore, said deposits did not diminish the assets 
of the company and did not constitute a preferential 
transfer under section 60(a) of the Bankruptcy Act. 

Tin* appellant is in error in the view expressed in 
the first section of his argument commencing on page 
19 of his brief when he says that “it has been quite 
generally accepted throughout the progress of this 
proceeding that the elements of a preferential trans¬ 
fer as defined in Section 60(a) of the Act are present 
here”, and further, “it is felt that as a practical mat 
ter, we are entitled to assume for the purpose of this 
appeal that it is admitted on all sides that under the 
facts of record, a preferential transfer occurred within 
the meaning of Section 60(a).” 

One of the principal points urged upon the trial 
court in support of our motion for a directed verdict 
was that the deposits in question were made in the or¬ 
dinary course of business creating the relationship of 
debtor and creditor between the bank and the com¬ 
pany, and that therefore, the deposits did not result 
in a depletion of the assets of the bankrupt or a trans¬ 
fer of its property within the meaning of the section 
relied upon. 

That the last above statement is true is evidenced by 
the opinion of the court (R-105) “in the mind of tin- 
court the plaintiff has failed to produce evidence from 
which it might be found that the transaction was 
otherwise them in the regular course of business. Or- 
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tainly there is no evidence to indicate that the deposits 
were made for the purpose of paying the bank 
notes * * 

If the deposits in question were made and received 
in the usual course of business, they do not constitute 
a preferential transfer as defined by Section 60(a). 
The appellant concedes on page 20 of his brief that 
in order to constitute a preferential transfer under 
this section, there must be a “depletion” of the assets 
of the bankrupt. 

The Supreme Court of the United States in the case 
of New York County National Bank v. Massey, 192 
U. S. 138, said that: 

“A deposit of money to one’s credit in a bank 
does not operate to diminish the estate of the 
depositor, for when he parts with the money lie 
creates at the same time, on the part of the bank, 
an obligation to pay the amount of the deposit 
as soon as the depositor may see lit to draw a 
check against it. It is not a transfer of property 
as a payment, pledge, mortgage, gift or security.” 

And in the same case, the court held that such de¬ 
posit balances may be set-off against notes of deposi¬ 
tors due the bank, saying: 

“It is true, as we have seen, that in a sense the 
bank is permitted to obtain a greater percentage 
of its claim against the bankrupt than other cred¬ 
itors of the same class, but this indirect result is 
not brought about by the transfer of property 
within the meaning of the law. There is nothing 
in the findings to show fraud or collusion between 
the bankrupt and the bank with a view to create 
a preferential transfer of the bankrupt's prop¬ 
erty to the bank, and in the absence of such show¬ 
ing we cannot regard the deposit as having other 
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effect than to create a debt to the bankrupt and 
not a diminution of his estate.” 

Certainly, in the instant ease, there is no evidence 
to warrant even an inference that there was collusion 
between the bank and the company with a view to cre¬ 
ating a preferential transfer. On the contrary, the 
evidence wholly supports the view that the company at 
all times was seeking to obtain a renewal of the note 
then due and the one about to become due. 

The appellant attaches great weight to the fact that 
when the deposit was made on January 8, 1937, the 
balance to the credit of the company prior to the de¬ 
posit was only $88.26, in view of which he argues that 
this substantial deposit on a day when one note had 
matured was not in the regular course of business. 

An analysis of the ledger account of the company 
demonstrates the error of appellant’s contention. 
Substantial deposits were made by the company once 
or twice each month as it received its payments from 
the contracts upon which it was engaged. The bank 
was the company’s bank and the normal and ordinary 
course for it to follow was to make its deposits there. 
There was nothing unusual about making a large de¬ 
posit when the credit prior thereto amounted to only 
$88.26. When the $10,000.00 deposit was made on June 
IS, 1936, the balance at the commencement of business 
that day was only $274.43. When the deposit of $22,- 
298.98 was made on September 8, 1936, there was in 
fact an overdraft against the account in the sum of 
$74.78. When the deposit of $8909.00 was made on 
September 18, 1936, the balance prior thereto was 
$235.16. Prior to the entry of the deposit of $39,461.88 
on October 5, 1936, there was an overdraft on the ac- 
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count in the sum of $318.42. When the deposit of $20,- 
025.00 was made on November 5, 1036, there was a bal¬ 
ance at the commencement of that day amounting to 
$98.55. From this, it will lie seen that the deposits 
made on January 8 and 9, 1937 were in all respects 
consistent with the history of the account from its in¬ 
ception and they do not reflect anything unusual about 
the manner in which they were made by the company or 
received by the bank. 

To further illustrate, on October 5, 1936,there was a 
note of the company due on that day in the principal 
amount of $20,000.00 and on that day the company 
made a deposit of $39,461.88, but the note was not off¬ 
set against the deposit. Again, the liability ledger 
shows that there was a note in the principal amount 
of $20,000.00 due on November 6, 1937. This was not 
paid on the due date but on November 9, it was cur¬ 
tailed by a payment of $2500.00 and a new note given 
for the balance of $17,500.00. On November 5, one 
day prior to the maturity, a deposit was made in the 
amount of $20,025.00 and on the day of curtail, namely, 
November 9, a deposit was made in the amount of $26,- 
717.10. Further instances could be given from the 
record showing deposits of large sums by the company 
either immediately prior to maturity of a note or on 
the date of maturity, or while the note remained un¬ 
paid and arrangements still not made for its renewal, 
curtail or jjavment. If the deposits made on January 
8 and 9, 1937 were not in the ordinary course of busi¬ 
ness, as a practical matter, probably a majority of the 
deposits made by the company during the history of 
the account were not in the course of business because 
they were made under practically identical circum- 
stances. 




14 


The appellant concedes on page 3 of his brief that 
the deposits made on January 8 and 9,1937 were made 
by the company in the usual manner by depositing 
checks with the proper teller to receive them. The tes¬ 
timony is conclusive that it was after the first check 
was deposited on January S, 1937 that the Treasurer 
of the company advised the President of the bank of 
the fact that payments due from the Frederick and 
Arlington job were being held up. It is uncontra¬ 
dicted that on the morning of January 9, 1937, when 
the President of the bank inquired about the status 
of the account, he having determined to make the off¬ 
sets, it was found that a deposit had been made earlier 
that morning, the check still being in the teller’s cage 
and not having reached the bookkeeper for entry upon 
the bank’s books. 

The appellant makes much of the fact that the Pres¬ 
ident then sent the check drawn on a Frederick bank 
to be paid or certified. There should be no difficulty 
in understanding exactly why this was done. The 
bank held a matured note of the company. It decided 
to set-off the amount of that note against the account 
of the company, to cancel the note and surrender it. 
Obviously it would not be justified in taking such ac¬ 
tion until the check theretofore deposited had been 
collected so that the set-off could be made against col¬ 
lected funds. There is no analogy between sending the 
deposited check for collection, and the cases relied 
upon by the appellant under which the bank sends out 
for a deposit or for additional security. In this case, 
the deposit had been made and the only reason for 
sending the check to Frederick was to collect it. 

The appellant also urges that because instructions 
had been given under which certain checks of the com- 
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pany were required to be approved for payment by 
the Vice President of the bank before they were paid 
this indicates that the deposits were not received by 
the bank with the view to being subject to withdrawal 
by check of the company. While there is a conflict be¬ 
tween the testimony of a former teller of the bank and 
the testimony of the Vice President as to whether the 
instructions were given with respect to the account of 
this company only or with respect to paying checks on 
uncollected funds of all depositors, the fact is that all 
checks drawn by the company on its account during 
the period, in question were in fact paid, and we sub¬ 
mit that fact is determinative as to whether the de¬ 
posits were made subject to withdrawal on check. 
Therefore, there is no analogy between the facts in this 
case and those in cases cited by the appellant in which 
instructions had been given not to pay checks of the 
depositor and checks so drawn -were not paid. 

The appellant urges in various portions of his brief 
that the President of the bank told the Treasurer of 
the company that the bank was not going to renew the 
company’s notes and by reason of this fact the de¬ 
posits made by the company were not in the usual 
course of business. 

The testimony by the President of the bank is clear- 
cut and convincing that he at no time told the Treas¬ 
urer that the bank would not renew the notes prior to 
his letter returning the cancelled note, but when the 
Treasurer saw him on the afternoon of January 8, 
1937, and told him that payments due the company 
from the several contracts were being either reduced 
in amount or held up that he would want to consider 
the matter and perhaps would want to take it up with 
the discount committee of the bank on the following 
Tuesday (R-93). 
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The deposit of January 8, 1937 had been made prior 
to this conversation between the Treasurer and the 
President (R-94). 

The deposit on January 9, 1937 had been made with 
the teller before the President arrived at the bank 
the morning of January 9, 1937 (R-94). 

The testimony by the Treasurer of the company 
dealing with this subject, while confusing, generally is 
in harmony with the testimony by the President of the 
bank. 

“Q. Did he tell you that he wasn’t going to re¬ 
new the notes outstanding in the bank that day? 

A. Yes, he told us that they were not going to 
renew the notes. 

Q. That is on the day you brought the Rock 
Creek check over ? 

A. 1 am not sure whether it was that day or the 
day afterwards, but if you can refresh my recol¬ 
lection from the records of the company, I can 
tell you ’ ’ (R-51). 

“Q. Now, you testified previously in a bank¬ 
ruptcy proceeding relating to the J. A. Laporte 
matter, did you not? 

A. Yes, about two months after the bankruptcy. 

Q. Now, if you testified in that case that you 
delivered the check from the Rock Creek job to 
the Second National Bank on the 8th of January, 
have vou anv reason to change that ? 

A. Whatever testimony I made there, that is 
correct; nothing has transpired since then, and 
my memory was fresher” (R-51-52). 

Counsel for the appellant then read to the witness 
portions of his testimony which he had given at a hear¬ 
ing before the Referee in Bankruptcy but that portion 
of the testimony on record pages 52 and 53 does not 
support the statement that the President informed 
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the Treasurer of the company at the time of said con¬ 
versation that he would not renew the notes. 

We quote the further testimony on page 56 of the 
record as follows: 

“Q. Do you recall what Mr. Reilly, the Presi¬ 
dent of the bank, told you when you delivered to 
the bank the check representing the proceeds of 
the Rock Creek contract? 

A. In what respect? 

Q. What did he tell you with respect to whether 
the notes of the company would be renewed l 

A. Thev were considering whether thev would 
renew them or not. 

Q. Didn’t he tell you at that time that they were 
not going to renew’ those notes? 

A. Yes, he did. 

Referring to the deposit of the check on January 9, 
1937, the witness testified, (R-57): 

“Q. Did you have a conversation with Mr. 
Reilly at that time? 

A. Yes, I believe I did. 

Q. What did he tell you? 

A. At that time we had a conversation but 1 
couldn’t tell you the exact conversation I had with 
him; that has been some time ago. I had a num¬ 
ber of conversations with him, one on the day be¬ 
fore and one on the day after, as ice were doing 
everything that we could to have them go along 
with us. 

Q. Do you recall w’hat he told you at the time 
you were talking about it on Saturday morning? 

A. Yes, he told me that he wasn’t going to re¬ 
new’ the loans.” 

Under cross-examination, the witness testified (R- 
60): 

“Q. What I am driving at is, on the day that 
you deposited the check from the Rock Creek job, 
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do you know whether you talked with Mr. Reilly 
on that day before you deposited the check? 

A. I don’t think that I talked with Mr. Reilly 
that day because, if I remember correctly, we 
didn’t know that the Frederick check had been cut 
until late in the afternoon. 

Q. And on the occasion that you talked with Mr. 
Reilly, that was after vou learned that the Fred- 

•’7 » 

erick check had been cut? 

A. Yes, I talked with him then. 

Q. Now, Mr. Gallagher has asked you if the 
bank gave you an opportunity to pay these two 
notes, As a matter of fact, you were seeking to 
renew those notes, were you not ? 

A. I did my best, but I couldn’t. 

Q. You wanted the bank to renew the notes? 

A. Yes. 

Q. So you were not trying to pay them, were 
vou? 

A. No.” 

From page 61 of the record, we quote: 

“Q. Now, you testified here that Mr. Reilly told 
you that the bank wasn’t going to renew the note 
or the notes. Do you know when it was that he 
told you that? 

A. As I remember, it was Saturday morning. 

Q. It was Saturday morning? 

A. As I remember, yes; it is two and a half 
vears ago and I can’t be so verv definite.” 

The attention of the witness was then called to fur¬ 
ther testimony which he gave before the Referee in 
Bankruptcy, as follows, (R-61): 

“See, what I was trying to do, I was trying to 
pay the $5,000.00 and renew the $17,000.00 and 
then by the time I go through and got a check 
from Frederick, there was not enough to pay 
either one and leave enough over for the payroll. 
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Q. When he said that he could not renew the 
$15,000.00 note, the $17,000.00 note, what did you 
tell him? 

A. Tic never told me that, they had a credit 
committee meeting that morning and sent the boy 
up with a letter and the note, the letters are at¬ 
tached to the note and in your files. 

Q. You mean to say that he never told you he 
was not going to renew? 

A. I was in the bank that morning around 9 
o’clock, and they were having their meeting, and 
he went right in the meeting and said ‘I will let 
you know as soon as the meeting is over’ and he 
did. lie sent a boy up with a letter and the votes. 

Q. After you received that letter, what did 
you do? 

A. I went right down to him and I asked him 
if he realized what he was doing, that he was go¬ 
ing to put the business on the rocks; we could not 
go on without money, and the answer was that 
that was the decision of the credit committee, and 
he had done all he could for me.” 

The witness further testified (R-61) that the above 
transpired after the deposit had been made. 

We respectfully submit that while the testimony of 
the witness Leeds was confusing as to exactly when 
the company was informed that the bank would not 
renew’ the notes, the substance of his testimony, is in 
harmony w’ith the testimony by Mr. Reilly on this 
point that information to the company that the notes 
w’ould not be renewed was not given until after both 
deposits had been made, the decision to this effect not 
having been reached until that time. 
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II. 

The deposits having been made in the usual course 
of business, thereby creating the relationship of debtor 
and creditor, the bank had a right to set off the ma¬ 
tured indebtedness of the company against its deposit 
balance with the bank. 

In addition to the case of New York County Na¬ 
tional Bank v. Massey, supra, the Supreme Court 
passed upon the right of a bank to off-set a matured 
indebtedness against a deposit balance of a debtor in 
the case of Studley v. Boylston National Bank, 229 
U. S. 523, in which the court said: 

“There is nothing in section 68(a) which pre¬ 
vents the parties from voluntarily doing, before 
the petition is filed, what the law itself requires to 
bo done after proceedings in bankruptcy are in¬ 
stituted. ” 

The court went on to say: 

“The Bankruptcy Act recognizes this right and 
it cannot be taken away by construction because 
of the possibility that it may be abused. The 
remedy against that evil is found in the fact that 
the trustee is authorized to sue and recover if it is 
shown that after insolvency the money was de¬ 
posited for the purpose of enabling a bank or 
other creditor to secure a preference” (Italics 
supplied). 

We think it is clear from the entire record that there 
is no showing that the money was deposited for the 
purpose of enabling the bank to secure a preference. 

The appellant takes note of the above two cases on 
page 66 of his brief, but says that the facts in this 
case come within the facts as found by the Supreme 
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Court in the case of Mechamcs National Bank v. 

' i 

Ernst, 231 U. S. 60, and the appellant says: 

“It just so happens that on the facts presented 
in the first two cases, the Supreme Court felt that 
there was no voidable preference, while in the 
Ernst case, it felt that there was. The cases 
turned on the particular facts involved but the 
principles enunciated were exactly the same.’’ 

In view of this statement by appellant, we assume I 
that there is no dispute as to the law of the case but 
the appellant feels that he should prevail because he 
says that the facts in this case are similar to those in 
the Ernst case. 

We think that the appellant has fairly stated the 
facts in the Ernst case on pages 48 and 49 of his brief, 
and we repeat them as follows: 

“In that case a broker named Fiske and Com¬ 
pany, borrowed from a bank one morning at 10 
o’clock the sum of $400,000.00 under what is 
known as a clearance loan and by the terms of 
which they were obligated to repay the loan the 
same day. Around 11 o’clock of the same morn¬ 
ing, a rumor flew through Wall Street to the effect 
that Fiske and Company was about to collapse 
along with a pool that was being operated by them 
and this rumor quickly reached the ears of officers 
of the bank, whereupon the cashier of the bank, 
after giving instructions that no withdrawals 
against the broker’s account should be permitted 
until he had an opportunity to investigate the ru¬ 
mor, left his office and went to the office of the 
broker. "While at the broker’s office, he received 
evasive answers to certain pointed inquiries that 
he made. He then told the member of the broker¬ 
age firm with whom he talked that under the cir¬ 
cumstances, he should be supplied with additional 
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collateral for the loan that had been made that 
morning and that furthermore, no cash deposits 
had been made so far that day and he thought 
some cash deposits should also be made. The 
broker told the cashier that he ivould supply the 
collateral as requested , and that a cash deposit 
was already on its way to the bank. There was 
a subsequent bankruptcy petition filed and the 
trustee instituted a suit in an effort to secure a 
return of the collateral and the cash deposit on 
the ground that they constituted a voidable pref¬ 
erence to the bank” (Italics supplied). 

The only elaboration we would make on the above 
recital is that a cash deposit of $54,048.08 was in fact 
paid in to the bank after the cashier’s orders to make 
no further payments of checks and at 12:40 o’clock 
that day, the brokers gave notice to the stock exchange 
that they were unable to meet their obligations and 
an involuntary petition in bankruptcy was filed 
against them at 3:25 P. M. that day. 

It is hard for us to conceive of any point of similar¬ 
ity between the Ernst case and the pending case, and 
we would readily concede that if the facts in our case 
were similar to those in the Ernst case, then the deci¬ 
sion of the Supreme Court would be controlling and 
the decision of the trial court in this case should be 
reversed. 

We have yet to discuss the question of whether the 
bank had reasonable cause to believe that the company 
was insolvent but to further illustrate the utter dis¬ 
similarity between the two cases, the petition in bank¬ 
ruptcy against the Laporte Company was not filed un¬ 
til May 6,1937 or a period of nearly four months after 
the transactions in question, whereas in the Ernst case 
the petition was filed on the same day. 
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A very full discussion of this case is contained in the 
case of In Re Almond-Jones Co., Inc., 13 Fed. (2d) 
152, 156, from which we quote as follows: 

“The question then arises whether the bank 
was justified in applying the moneys deposited 
after it had knowledge of the company’s insol¬ 
vency to the payment of its note. The solution de¬ 
pends upon the purpose with which the deposits 
were made and accepted—whether they were 
made in the ordinary course of business, with the 
expectation and intent that they might be with¬ 
drawn at will by the bankrupt, or whether, on the 
other hand, they were made to build up the ac¬ 
count, so that it would be applied to the payment 
of the bank’s claim. The bank relies upon the 
cases of New York County Bank v. Massey, 192 
U. S. 138, 24 S. Ct. 199, 48 L. Ed. 380, Studley 
v. Boylston Bank, 229 U. S. 523, 33 S. Ct. 806, 57 
L. Ed. 1313, and Continental & Commercial Trust 
& Savings Bank v. Chicago Title & Trust Co., 
Trustee, 229 U. S. 435, 33 S. Ct. 829, 57 L. Ed. 
1268. 

“In these cases it is laid down that, in the ab¬ 
sence of fraud or collusion between the bank and 
the depositor, with a view of creating a prefer¬ 
ential transfer, the bank need not surrender the 
balance in the bank account at the time of the fil¬ 
ing of the depositor’s petition in bankruptcy, but 
may set it off against the depositor’s indebtedness 
and prove its claim for the amount remaining due. 
Certain deposits in New York County Bank v. 
Massey were made after the bank had notice of 
insolvency; but there was nothing in any of these 
cases to show that the deposits created other than 
the ordinary relation between the bank and the 
depositor—that is to say, the relation of debtor 
and creditor, with the superadded obligation that 
the money is to be paid when demanded by a 
check. Nor was there any evidence to show fraud 
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or collusion between the parties, with a view of 
creating a preferential transfer of the bankrupt's 
property to the bank. It was held, therefore, that 
the effect of such deposits was to create a debt due 
the bankrupt, and was not a diminution of his 
estate. The Supreme Court considered the possi¬ 
bility that the right of the bank under such cir¬ 
cumstances might be abused, but it declared (229 
U. S. 529, 33 S. Ct. 806, 57 L. Ed. 1313) that the 
remedy against that evil was found in the fact 
that the trustee is authorized to sue and recover, 
when it is shown that, after insolvency, the money 
was deposited for the purpose of enabling the 
bank to secure a preference. 

“These decisions have been cited in a large num¬ 
ber of cases, including the following decisions by 
Circuit Courts of Appeal: Fourth National Bank 
v. Smith, 240 F. 19, 153 C. C. A. 55; First National 
Bank v. Harper, 254 F. 641,166 C. C. A. 139; Ger- 
man-American State Bank v. Larimer, 235 F. 501, 
149 C. C. A. 47; Merrimack National Bank v. 
Bailey (C. C. A.) 289 F. 469; and American Bank 
& Trust Co. v. Coppard, 227 F; 597, 142 C. C. A. 
229—and it has become the settled rule that, while 
the right of set-off exists when the deposits are 
made in the usual course of business, and it is 
expected that the checks of the depositor will be 
honored when presented, it does not exist if the 
deposits are made with knowledge on the part of 
the bank of the depositor’s insolvency, in order 
that the bank may apply them to the reduction of 
the indebtedness, for, in the latter case, there is in 
effect a preferential payment in fraud of credi¬ 
tors.” 

The subject was also discussed in the case of Fourth 
National Bank v. Smith , 240 Fed. 19, in which the court 
discussed the cases relied upon by the appellant, in¬ 
cluding the Ernst case, and pointed out that: 
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“In all these cases the deposits in question were 
not received in the usual course of business, but 
were ‘built up’ or deposited under unusual cir¬ 
cumstances for the express purpose of giving a 
preference to the bank.” (Italics supplied.) 

This quotation clearly points to the distinction be¬ 
tween the cases relied upon by the appellant and those 
which really govern the pending case for it cannot be 
contended successfully that there is any evidence to 
show that the deposits made by the company were 
“built up” for the express purpose of giving a prefer¬ 
ence to the bank. 

We also quote from the case of White v. Pacific 
Southwest Trust <& Savings Bank, 9 Fed. (2d) 658, as 
follows: 

“It must be conceded that it is clearly estab¬ 
lished by the authorities that, where deposits are 
made by a depositor in good faith in the regular 
course of business, and not for the purpose of 
enabling the bank to secure a preference, the bank 
has a right to set off a deposit against a claim held 
by it against a depositor who subsequently be- 
becomes a bankrupt. Collier on Bankruptcy 
(13th Ed.) p. 1612; New York County National 
Bank v . Massey, 192 U. S. 138. 24 S. Ct. 199, 48 L. 
Ed. 380. And the bank’s right to set-off in such 
cases is not defeated because it has knowledge or 
notice of the insolvency of its depositor. In re 
Wright-Dana Hardware Co. (D. C.) 207 F. 636; 
New York County National Bank v. Massey, 
supra; Stndley, etc., v. Boylston Bank, 229 U. S. 
523, 33 S. Ct. 806, 57 L. Ed. 1313.” 

One of the latest decisions by the Supreme Court is 
that of United States, et al, v. Butterworth-Judson 
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Corporation, et al., 267 U. S. 387, 394, in which the 
court said: 

“Ordinarily, the relation existing between 
banks and their depositors is that of debtor and 
creditor, out of which the right of set-off arises. 
As a general rule, in the absence of an agreement 
to the contrary, a deposit, not made specifically 
applicable to some other purpose, may be applied 
by the bank in payment of the indebtedness of the 
depositor.” 

There is nothing in any of the decisions cited by the 
appellant which is contrary to the law as given above. 
In all of the appellant’s cases, facts were established 
showing that the deposits were not made in the regular 
course of business but were for the purpose of paying 
notes due the bank by the depositor. We submit that 
since there was no evidence in the pending case to 
support the allegations of the amended declaration 
that the deposits “were not made in the usual course 
of business for the purpose of providing a checking 
account for the bankrupt but were made for the pur¬ 
pose of paying the aforesaid notes of defendant bank 
and for the purpose of paying an overdraft in defen¬ 
dant bank”, the appellant wholly failed to establish a 
preferential transfer within the meaning of Section 
60(a) of the Bankruptcy Act and the trial court was 
right in directing a verdict for the defendant on this 
account. 
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m. 

At the time the deposits were made, the bank did not 
know or have reasonable cause to believe that the com¬ 
pany was insolvent. 

It is hardly necessary to indulge in an elaborate 
discussion of the authorities, many of which are quoted 
in the appellant’s brief on the question of what consti¬ 
tutes reasonable cause to believe that a debtor is in¬ 
solvent. The earliest decision by the Supreme Court 
defining what is meant by “reasonable cause to be¬ 
lieve’’ is that of Grant v. National Bank , 97 U. S. 80, 
which has been cited and quoted in practically all of the 
subsequent decisions by Federal courts on the subject. 
We quote from the opinion as follows: 

“Some confusion exists in the cases as to the 
meaning of the phrase, ‘having reasonable cause 
to believe such a person is insolvent.’ Dicta are 
not wanting which assume that it has the same 
meaning as if it had read, ‘having reasonable cause 
to suspect such a person is insolvent. ’ But the two 
phrases are distinct in meaning and effect. It is 
not enough that a creditor has some cause to sus¬ 
pect the insolvency of his debtor; but he must have 
such a knowledge of facts as to induce a reasonable 
belief of his debtor’s insolvency, in order to invali¬ 
date a security taken for his debt. To make mere 
suspicion a ground of nullity in such a case would 
render the business transactions of the community 
altogether too insecure. It was never the intention 
of the framers of the act to establish any such rule. 
A man may have many grounds of suspicion that 
his debtor is in failing circumstances, and yet have 
no cause for a well-grounded belief of the fact. He 
may be unwilling to trust him further; he may feel 
anxious about his claim, and have a strong desire 
to secure it,—and yet such belief as the act requires 
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may be wanting. Obtaining additional security, or 
receiving payment of a debt, under such circum¬ 
stances is not prohibited by the law. Receiving 
payment is put in the same category, in the section 
referred to, as receiving security. Hundreds of 
men constantly continue to make payments up to 
the verv eve of their failure, which it would be 
very unjust and disastrous to set aside. And yet 
this could be done in a large proportion of cases if 
mere grounds of suspicion of their solvency were 
sufficient for the purpose. 

“The debtor is often buoyed up by the hope of 
being able to get through with his difficulties long 
after his case is in fact desperate; and his cred¬ 
itors, if they know any thing of his embarrass¬ 
ments, either participate in the same feeling, or at 
least are willing to think that there is a possibility 
of his succeeding. To overhaul and set aside all 
his transactions with his creditors, made under 
such circumstances, because there may exist some 
grounds of suspicion of his inability to carry him¬ 
self through, would make the bankrupt law an en¬ 
gine of oppression and injustice. It would, in fact, 
have the effect of producing bankruptcy in many 
cases where it might otherwise be avoided. 

“Hence the act, very wisely, as we think, instead 
of making a payment or a security void for a mere 
suspicion of the debtor’s insolvency, requires, for 
that purpose, that his creditor should have some 
reasonable cause to believe him insolvent. He 
must have a knowledge of some fact or facts cal¬ 
culated to produce such a belief in the mind of an 
ordinarily intelligent man.” (Italics supplied.) 


The subject was also discussed by the Supreme Court 
in the case of Stucky v. Masonic Savings Bank, 108 
U. S. 74, 75, in which the court, after referring to the 
case of Grant v. National Bank , supra , said: 



_ 
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“That case establishes the doctrine that a cred¬ 
itor dealing with a debtor whom he may suspect to 
be in failing circumstances, but of which he has no 
sufficient evidence, may receive payment or secur¬ 
ity without violating the bankrupt law. He may 
be unwilling to trust him further; he may feel 
anxious about his claim and have a strong desire 
to secure it, yet such belief as the act requires may 
be wanting. Obtaining additional security or re¬ 
ceiving payment of a debt under such circum¬ 
stances is not prohibited by law.” 

We also call attention to the case of City National 
Bank v. Slocum, 272 Fed. 11, 22, by the Circuit Court 
of Appeals for the Sixth Circuit, the opinion being 
written by Circuit Judge Denison, from which we quote 
the following: 

“The burden of proof is on the trustee to estab¬ 
lish such reason to believe on the part of the bank 
(Kimmerlee v. Farr (C. C. A. 6) 189 Fed. 295, 297, 
111 C. C. A. 27), and the burden of proof was not 
changed by the amendment of 1910 of the Bank¬ 
ruptcy Act (36 Stat. 838), though the fact to be 
proved was affected (Baxter v. Ord (C. C. A. 6) 
239 Fed. 503, 504, 152 C. C. A. 381; Pyle v. Texas 
Co., 238 U. S. 90, 98, 35 Sup. Ct. 667, 59 L. Ed. 
1215). A review of all the evidence compels us to 
think that the trustee has failed to satisfy this 
burden, and that the securities given to the bank 
by the mother on her property cannot be success¬ 
fully attacked as preferences by her. When the 
present Bankruptcy Law (Comp. St. Secs. 9585- 
9656) was enacted, the phrase ‘reasonable cause 
to believe’, in this very connection, had been ju¬ 
dicially defined to mean, not mere suspicion, but 
‘ such knowledge of the facts as to induce a reason¬ 
able belief,’ ‘cause for well-grounded belief.’ That 
definition follows the phrase into this act; and it 
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has been so construed and applied by this court. 
Grant v. National Bank, 97 U. S. 80, 81, 24 L. Ed. 
971; Stncky v. Masonic Bank, 108 U. S. 74, 75, 2 
Sup. Ct. 219, 27 L. Ed. 640; In re Eggert (C. C. A. 
7) 102 Fed. 735, 43 C. C. A. 1; Carey v. Donahue 
C. C. A. 6) 209 Fed. 328, 331, 126 C. C. A. 254; 
Baxter v. Ord, supra.” 

Also see the opinion of the Circuit Court of Appeals 
for the Fourth Circuit in the case of Everett v. War- 
field Mining Co., 37 Fed. (2d) 328, 330, written by Cir¬ 
cuit Judge Parker, from which we quote: 

“It is probably true that, because of the attach¬ 
ment of so much of bankrupt’s funds, appellee ap¬ 
prehended that bankrupt would be embarrassed 
and delayed in meeting its obligations, and that 
appellee was anxious to get the $16,000 payment 
for this reason; but this falls far short of having 
reasonable cause to believe that bankrupt was 
insolvent and that the payment would effect a 
preference. A creditor may feel anxious about 
his claim and have a strong desire to secure it or 
have it paid, and yet not have such belief as the act 
requires. Obtaining additional security or receiv¬ 
ing payment of a debt under such circumstances is 
not prohibited by the law.” 

The appellant describes the decision Rvrtrcmo 

Court in the case of Grant v. National Bank, supra, as 
“an old decision” and that statements coming in later 
decisions to the effect that suspicion is not enough have 
had their genesis in that “old” case. The appellant 
further says that while there are words to that effect in 
the Supreme Court decision, this meaning “becomes 
somewhat distorted when they are removed from their 
context” and “it is a mistake to attach too much im¬ 
portance to the remarks made in the Grcmt case.” We 
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are quite unwilling to accept the view of the appellant 
that we should not attach ‘ ‘ too much importance to the 
remarks” of the Supreme Court in the Grant case, 
particularly when the appellant cites no subsequent 
decision by that court modifying its language, and, as 
pointed out above, it was expressly followed in the 
case of Stucky v. Masonic Savings Bank, supra, and, 
further, it has been universally followed by the Federal 
courts. 

We are in harmony with the appellant’s contention 
that actual knowledge or actual belief of insolvency is 
not necessary in order to make a preference voidable, 
but we say that the appellant has wholly failed to es¬ 
tablish any facts showing that the bank had reasonable 
cause to believe that the company was insolvent at the 
time the deposits were accepted. 

The contrary is true. The record establishes that 
the bank was informed monthly about the financial 
condition of the company and in September, 1936, about 
four months prior to the deposits in question, it was 
furnished a statement by the company’s certified public 
accountant showing a thoroughly solvent condition and 
on December 23, 1936, less than one month prior to the 
deposits, it was furnished a statement by the company 
which raised no doubt as to its solvent condition, but 
confirmed all information which the bank theretofore 
had received on this subject. 

On the afternoon of January 8, 1937, the Treasurer 
did advise the bank of a changed condition but this 
changed condition related only to the time when pay¬ 
ments would be received by the company and did not 
affect the ultimate amounts to be received. There was 
no intimation then that the company was insolvent but 
merely that by reason of delays in payments due the 
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company, its liquid condition was temporarily affected 
and the bank determined that the loan was no longer 
bankable. 

It is urged by the appellant on page 26 of his brief 
that “Where an ordinarily prudent man would have 
made inquiry regarding the condition of his debtor, 
one who either deliberately or through lack of dili¬ 
gence, refrains from making inquiry, is chargeable 
with each and every fact that the inquiry would have 
disclosed.’’ It is difficult to know from whom inquiry 
should have been made other than the Treasurer of the 
company, and further, it is difficult to know what such 
inquiry would have disclosed which would have altered 
the picture as stated by the Treasurer of the company 
which, as pointed out above, did not show an insolvent 
condition and gave no reason to believe that the com¬ 
pany was insolvent. 

Had the bank gone to the books of the company, they 
would have shown the company to be solvent. This is 
established by the fact that the well-known Washington 
accounting firm of Councilor and Buchanan made an 
audit of February 3, 1937 for the Glens Falls Indem¬ 
nity Company, which audit is plaintiff’s Exhibit No. 1 
in this case and which shows that in connection there¬ 
with, while the examination dealt mainly with the de¬ 
termination of the costs and the liabilities due on cer¬ 
tain contracts in which the Glens Falls Indemnity 
Company was interested as one of the sureties, con¬ 
firmations were sent to every creditor and a compari¬ 
son of the liabilities indicated by the creditors on the 
confirmations with the liabilities according to the 
records, disclosed that there were many instances in 
which differences existed. Yet, notwithstanding this 
exhaustive audit made by the accounting firm, the bal- 
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ance sheet prepared by it as of January 15,1937, shows 
total assets of $360,741.10 and total liabilities, exclud¬ 
ing capital stock and capital surplus of $329,289.22 or 
more than $31,000.00 of assets in excess of said liabili¬ 
ties. Therefore, certainly the appellant does not con¬ 
tend that if such an exhaustive audit would produce the 
results shown, any inquiry which the bank should have 
made would have established the insolvency of the com¬ 
pany. 

We have heretofore pointed out that the petition in 
bankruptcy in this case was not filed until May 6,1937, 
which petition was filed by the Glens Falls Indemnity 
Company, the Liberty Mutual Insurance Company and 
Wilmoth Paving Company. 

The schedule of the bankrupt which was filed on June 
17, 1937, showed secured debts in the amount of 
$1,125.85 and unsecured debts in the amount of $147,- 
746.43 or a total of $148,872.28 and showed assets of 
$108,902.26, or liabilities exceeding assets of $39,970.02. 
However, the schedule of debts included $50,464.65 due 
Glens Falls Indemnity Company as surety and if this 
item is eliminated from the bankrupt’s schedule, the 
assets would have exceeded the liabilities as stated in 
the schedule. 

The record shows that the claims of creditors filed in 
the bankruptcy cause are largely consolidated into the 
claims of four surety companies who were on the per¬ 
formance bonds of the Laporte Company and who were 
required thereunder to pay the creditors of the com¬ 
pany and they further show that the condition of the 
company as reflected by those claims filed many 
months after January, 1937, does not reflect any infor¬ 
mation which the bank could have obtained by inquiry 
in January, 1937. 


% 
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We submit there was no information which the bank 
had constituting cause to believe that the company was 
insolvent; there was no duty on the bank to make any 
inquiry beyond that which it did make; and had such 
further inquiry been made, still nothing would have 
been called to the bank’s knowledge which would have 
then constituted reasonable cause to believe the com¬ 
pany to be insolvent. 

CONCLUSION. 

While it was our view at the trial, and remains our 
view today, that the appellant offered no evidence 
from which the jury could have found that the company 
was in fact insolvent at the time of the deposits, since 
the court stated that if this was the only question in the 
case, he would be inclined to let this question of in¬ 
solvency go to the jury for decision, and granted our 
motion for a directed verdict on the other two points 
discussed, we will not argue this third point. How¬ 
ever, we do suggest to the court that evidence of in¬ 
solvency which undoubtedly did develop months after 
the deposits in question, when the company was unable 
to obtain additional funds to carry on its operations, 
does not prove that the company was insolvent at the 
time of these deposits. 

After the verdict was entered for the defendant upon 
the instruction of the court, the plaintiff filed motion 
for a new trial which he argued very fully to the trial 
court, particularly emphasizing the decision of the 
Supreme Court in the case of Gunning v. Cooley, 281 
U. S. 90, but the trial court continued to be of the opin¬ 
ion that the plaintiff had wholly failed -with respect to 
the two points under discussion and denied the motion 
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for a new trial. We submit that the court’s decision 
was correct. 

The record shows that the case went to trial upon an 

amended declaration. This amended declaration was 

filed after demurrer to the original declaration had 

been sustained by Mr. Justice Bailey in the trial court. 

We think that it is fair to sav that in an effort to meet 

* 

the ruling of the trial court on the demurrer to the 
original declaration, the plaintiff filed an amended 
declaration upon which the trial was had and in the 
amended declaration the plaintiff stated a cause of 
action which he was unable to prove. 

Respectfully submitted. 


Edwabd F. Colladay, 
Joseph C. McGarraghy, 
1331 G Street, N. W., 
Washington, D. C., 
Attorneys.for Appellee. 

COLLADAY, McGaRRAGHY, COLLADAY & WaULACE, 

Of Counsel. 

Dated: 

December 15, 1939 
Washington, D. C. 
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Ralph A. Cusick, as Trustee in Bankruptcy of J. A. 
Laporte Construction Co., Inc., Bankrupt, 

Appellant, 
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Second National Bank, a Corporation. 


Appellee is Wrong in Arguing, and the Lower Court 
Erred in Ruling, that the Debtor’s Intent is a 
Material Issue in this Case. 

The briefs of appellant and appellee* would seem 
to raise only one difference of opinion regarding ap¬ 
plicable legal principles. There is considerable dis¬ 
agreement regarding the weight and effect of the evi¬ 
dence but with respect to applicable legal principles 
the disagreement centers on whether the intent of the 
bankrupt (depositor) in making the deposits is a ma¬ 
terial issue in this case. 

•Hereinafter sometimes referred to, respectively, as plaintiff and de¬ 
fendant. 
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The position of the defendant bank is that it must 
be shown in a proceeding of this nature that the 
depositor intended to prefer the bank. The point is 
important because the same argument was made, and 
was accepted, in the Court below, one of the grounds 
enumerated in the ruling granting the motion for a 
directed verdict being that plaintiff had not produced 
evidence sufficient to indicate an intention on the part 
of the depositor to prefer the bank. The Court said, 
“Certainly there is no evidence to indicate that the 
deposits were made for the purpose of paying the 
bank notes * * V* (105) It is felt that aside 
from the error which the lower Court made in ap¬ 
praising the evidence, it fell into serious error in 
supposing the plaintiff was bound to produce any evi¬ 
dence whatever to show that the bankrupt, the de¬ 
positor in this case, intended to prefer the bank—in¬ 
tended to pay the notes—at the time the deposits were 
made. It is also felt that the defendant bank has mis¬ 
conceived the theory of this case in presenting such 
an argument to the Court below and to this Court. 

The easiest way to demonstrate that the intent of 
the bankrupt is immaterial is to say that the intent of 
the bankrupt was deliberately eliminated as an ele¬ 
ment of a voidable preference by the Congress in 1910. 
Prior to that time, the bankrupt’s intent was material; 
by the amendment of June 25, 1910, it was stricken 
from the statute. The section of the Bankruptcy Act 
dealing with voidable preferences has been amended 
twice since its enactment on July 1, 1898, once on 
February 5, 1903, and once on June 25, 1910. Set 
forth below is Section 60 (b) as originally enacted and 
as changed by the two amendments: 
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Act of July 1, 1898. 

If a bankrupt shall have given a preference 
within four months before the filing of a petition, 
or after the filing of the petition and before adjud¬ 
ication, and the person receiving it, or to be bene¬ 
fited thereby, or his agent acting therein, shall 
have had reasonable cause to believe that it teas 
intended, thereby to give a preference, it shall be 
voidable by the trustee, and he may recover the 
property or its value from such person. 

Amendment of February 5, 1903. 

It' a bankrupt shall have given a preference, 
and the person receiving it, or to be benefited 
thereby, or his agent acting therein, shall have 
had reasonable cause to believe that it was in¬ 
tended thereby to give a preference, it shall be 
voidable by the trustee, and he may recover the 
property or its value from such person. And, for 
the purpose of such recovery, any court of bank¬ 
ruptcy, as hereinbefore defined, and any state 
court which would have had jurisdiction if bank¬ 
ruptcy had not intervened, shall have concurrent 
jurisdiction. 

Amendment of June 25, 1910, and Present Law. 

If a bankrupt shall have procured or suffered a 
judgment to be entered against him in favor of 
any person or have made a transfer of any of his 
property, and if, at the time of the transfer, or of 
the entry of the judgment, or of the recording or 
registering of the transfer if by law recording or 
registering thereof is required, and being within 
four months before the filing of the petition in 
bankruptcy or after the filing thereof and before 
the adjudication, the bankrupt be insolvent and 
the judgment or transfer then operate as a prefer : 
ence, and the person receiving it or to be bene- 
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fitted thereby, or his agent acting therein, shall 
then have reasonable cause to believe, that the 
enforcement of such judgment or transfer would 
effect a preference , it shall be voidable by the 
trustee and he may recover the property or ils 
value from such person. And for the purpose of 
such recovery any court of bankruptcy, as here¬ 
inbefore defined, and any state court which would 
have had jurisdiction if bankruptcy had not inter¬ 
vened, shall have concurrent jurisdiction. 

As originally enacted the statute provided for relief 
where “the person receiving it * * * shall have had 
reasonable cause to believe that it was intended thereby 
to give a preference.” This same language was car¬ 
ried into the amendment of 1903. But in the amend¬ 
ment of 1910 the language was radically changed. 
Under that amendment, and under the statute as it is 
written today, relief must be accorded where, “tin* 
person receiving it * * * shall then have reasonable 
cause to believe that the enforcement of such judg¬ 
ment or transfer would effect a preference.'* The 
words “was intended thereby to give a preference” 
have been changed to “would effect a preference," and 
thus the intent of the bankrupt or debtor, in this case 
the depositor, has been rendered immaterial in pro¬ 
ceedings to set aside voidable preferences. In this 
ease the plaintiff was under no obligation to produce 
evidence proving that the Laporte Company was at¬ 
tempting to prefer the bank by making deposits which 
could be used to pay its promissory notes. The defen¬ 
dant was wrong in arguing to the contrary in the (’ourt 
below, and on brief in this Court, and the lower Court 
fell into error in accepting this obviously unsound ar¬ 
gument. 
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The authorities are so unanimous in holding that 
the bankrupt’s intent is no longer material that it 
would serve no useful purpose to discuss individual 
cases. 

The following is from United States Code Anno¬ 
tated, Title 11, Section 96, Note 161 : 

Intention to give a preference is not material 
since amendment of subdivision (b) of this sec¬ 
tion in 1910. Golden Hill Distilling Co. v. Logue 
(Ohio, 1917) 243 F. 342, 156 <\ C. A. 122; Watch¬ 
maker v. Barnes (Mass. 1919) 259 F. 7S3, 170 
0. C. A. 583. (See, also, the historical note to this 
section.) Prior to that amendment there was 
some diversity of opinion on the question. Sec 
In re Bashline (D. C. Pa. 1901) 109 F. 965; Sf re¬ 
bel . etc.. Co. v. Knost (D. C. Ohio, 1900) 99 F. 
409; In re Henry C. King Co. (D. C. Mass. 1902) 
113 F. 110; In re Ed. W. Wright Lumber Co. 
(1). Ark. 1902) 114 F. 1011; Wilson v. Nelson. 
(1901) 1S3 U. S. 191, 22 S. Ct. 74, 46 L. Ed. 147. 

The amendatory act of 1910 (see the historical 
note to this section) only requires that the debtor 
shall be insolvent, that the transfer shall operate 
as a preference, and that the creditor shall have 
reasonable cause to believe that the enforcement 
of the transfer will effect a preference; and since 
this amendment it is not necessary to prove the 
existence of the debtor’s intent to prefer, or the 
cause for belief on the creditor's part that a prefei- 
cnee was intended, or that the debtor knew of his 
insolvency, the test being whether the creditor had 
reasonable cause to believe that the bankrupt was 
then insolvent, and that, in accepting and retain¬ 
ing the transfer, the creditor would receive a 
larger percentage of his debt than any other 
creditor of the same class. In re Harrison Bros. 
(I). <\ Pa. 1912) 202 F. 243; In re Her,nan (I). (\ 
Iowa, 1913) 207 Fed. 594; Wilson v. Mitchell- 
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Woodbury Co. (1913) 214 Mass. 514, 102 X. E. 
119; Hey>nan v. Third Nat. Bank of .Jersey City 
(1). C. X. J. 1914) 210 F. 685; Covington v. Brig- 
man (D. C. X. C. 1914) 210 F. 499, affirmed Brig- 
man v. Covington (C. C. A. 1915) 219 F. 500: 
Rogers v. American Halibut Co. (1913) 210 Mass. 
227, 103 X. E. 089; Patterson v. Baker Grocery 
Co (1914) 144 P. 073, 73 Or. 433; Soule v. First 
Nat. Bank of Ashton (1914) 140 P. 1098, 20 Idaho 
06. 

It is no longer necessary, in order to establish 
a preference, to prove the existence of the debt¬ 
or’s intent to prefer. It is sufficient if it is shown 
that the creditor receiving the alleged preference 
payment had, at the time when it was made, rea¬ 
sonable cause to believe that the bankrupt was 
insolvent, and that in accepting and retaining the 
same he would receive a larger per cent, of his 
debt than the other creditors of the same class. 
R. II. Herron Co. v. Moore (C. C. A. Cal. 1913) 
208 F. 134; Cohen v. Goldman (Mass. 1918) 250 F. 
599, 102 C. 0. A. 615; Walsh v. Lowell Trust Co. 
(1923) 139 N. E. 789, 245 Mass. 455. Compare 
Debus v. Yates (D. (’. Ivy. 1910) 193 F. 427. 

It is not necessary for the trustee to show that 
the bankrupt intended a preference or that tin* 
creditor believed that such preference was in¬ 
tended. Abele v. Beacon Trust ('<>. (11)17) 228 
Mass. 438, 117 N. E. 833. 

The intent of the transferor of property to pre¬ 
fer the transferee as a creditor is immaterial in 
determining whether the transfer was a voidable 
preference, under subdivision (b) of this section. 
Richardson v. Germania’ Bank of City of Non- 
York (C. C. A. X. V. 1919) 263 F. 320, certiorari 
denied (1920) 40 S. Ct. 393, 252 U. S. 582, 04 L. 
Ed. 727. 
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In discussing this subject Remington on Bankruptcy 
(Fourth Kd.-Vol. 4.-Sec. 1824) says: 

By the Amendment of 1910 the cause for belief 
on the creditor’s part is no longer that a prefer¬ 
ence was “intended” to be given by the bankrupt, 
but, rather, that a preference would be effected. 

"Herron Co. v. Moore , 208 Fed. 134, 31 A. B. R. 
221 (C. C. A. Cal.): ‘Under the Bankruptcy Act, 
Sec. 60, as amended by the Act of 1910, U. S. C. title 
11, Sec. 96, it is no longer necessary, in order to 
establish a preference, to prove the existence of 
the debtor’s intent to prefer. It is sufficient if it 
is shown that the creditor receiving the alleged 
preference payment had, at the time when it was 
made, reasonable cause to believe that the bank¬ 
rupt was insolvent, and that in accepting and 
retaining the same he would receive a larger per 
cent of his debt than the other creditors of the 
same class. It is not disputed that, on the date 
when the payment was made to the appellant, the 
bankrupt was hopelessly insolvent. It is not dis¬ 
puted that the result of the payments was to give 
the appellant a greater percentage of its claim 
than other creditors of the same class. But it is 
earnestly contended that the evidence falls short 
of showing that, at the time of the payment of the 
money or the transfer of the property by tin* bank- 
nipt to the appellant, the latter had reasonable 
cause to believe that the payment or the transfers 
would effect the preference prohibited by the 
Bankruptcy Act.’ 

"In re Harrison. 197 Fed. 320, 28 A. B. R. 684 
(I). (Pa.): ‘This amendment obviates the ne¬ 
cessity of proving (1) the existence of the debtor's 
intent to prefer, (2) the cause for belief on the 
part of the creditor that a preference was in¬ 
tended, and (3) that the debtor knew his insol¬ 
vency. The test now is, whether the person re¬ 
ceiving the payment, or to be benefitted thereby. 





or his agent acting therein, at the time the pay¬ 
ment was made, had reasonable cause to believe 
that the bankrupt was then insolvent and that in 
accepting and retaining said payment, lie would 
receive a larger percentage of his debt than any 
other creditor of the same class.’ ” 

Logically, it is tin* creditor’s knowledge or be¬ 
lief that a preference would lu* effected that should 
be the test rather than any knowledge or belief of 
the debtor’s intention to prefer. 

Report Xo. G91 of Senate Judiciarv Committee of 
the Gist Congress, Second Session. 

“Further, tin* Amendment of 19().‘>. making the 
existence of reasonable cause to believe on the 
creditor’s part a prerequisite to the trustee’s right 
to recover the preference from him, required that 
this reasonable cause of belief should be that a 
‘preference was intended to be given," rather than 
that a ‘preference would be effected.' Logically, 
it is the creditor’s knowledge or belief that a pref¬ 
erence would he effected that should be the test, 
rather than his knowledge or belief of the debtor's 
intention to prefer." 

It is the knowledge* of the effect on the debtor’s 
assets that constitutes the wrongdoing. 

In the case of Watchmaker v. Barnes. ‘2.19 Fed. 78.’>, 
789, decided by the Circuit Court of Appeals for the 
First Circuit, it is said: 

Counsel contends in argument that the agreed 
facts contain no statement that Watchmaker, when 
payment of $140 was made, had reasonable cause 
to believe that a preference was intended or that 
he was by such payment to receive from Rubin 
any more than any other creditors of the same 
class, and that this court and the court below are 
not authorized to infer this fact from the agreed 
statement of facts: but since the amendment of 
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.June 25, 1910, c. 412, Sec. 11, 36 Stat. 842 (Comp. 
St. 1916, Sec. 9644), it is not a necessary element 
of a preference that the party receiving’ a pay¬ 
ment from a bankrupt, or benefitted thereby, 
should have had reasonable cause to believe that a 
preference was intended. 

If necessary, it would be possible to refer to sub¬ 
stantial evidence of record indicating that there was 
an intent on the part of the Laporte Company to pre¬ 
fer the bank. There is evidence to show that prior to 
the time the deposits were made the Laporte Company 
was advised by the bank it would not be permitted to 
fully withdraw them; (56-57) that both of the notes 
which were paid were endorsed by Mr. Laporte, Pres¬ 
ident of the Company, and one of them was endorsed 
by Mrs. Laporte, Secretary of the Company; (71) 
that Mr. Laporte realized these endorsements made 
him personally liable for the indebtedness; (72) and 
that tin* Laporte (’ompany manifested extraordinary 
haste in rushing the check constituting the second de¬ 
posit from Frederick, Maryland, to Washington, at 
ten o'clock at night, so that it could be deposited in the 
defendant bank when the doors were opened the next 
morning, whereupon the bank rushed it back to Fred¬ 
erick for certification or payment. (57) If it were 
necessary to prove the bankrupt’s intent to prefer its 
creditor, this evidence would more than meet that re¬ 
quirement, at least for the purposes of defeating a 
motion for a directed verdict. 

Since the amendment of 1910 has obviated the ne¬ 
cessity of dealing with the bankrupt’s intent, it is 
somewhat surprising to find the defendant devoting a 
large part of its brief to this subject. On page 4 of 
defendant's brief, it is said the issues presented are 
“(1) Were the deposits on January 8 and 9, 1937. 


made in the usual course of business for the purpose 
of providing a checking account for the company or 
were they in fact made for the purpose of paying the 
notes and an overdraft in the bank.” At page 11, the 
defendant quotes the lower Court’s ruling to the effect 
that ‘‘Certainly there is no evidence to indicate that 
the deposits were made for the purpose of paying the 
bank notes.” Throughout the brief emphasis is con¬ 
tinually placed on this part of the case. It is said that 
there is an allegation in the declaration to the effect 
that the deposits were made for the purpose of paying 
the notes. Even if there is, a mere allegation does not 
render an issue material. Is a plaintiff to be denied 
relief simply because its declaration contains imma¬ 
terial matter or allegations of immaterial facts'? A 
plaintiff is bound only to prove and support its mate¬ 
rial allegations. Immaterial statements or allegations 
contained in a declaration or complaint—not relevant 
to the issues of law presented by the pleadings—need 
not be supported by evidence. This being true, vre are 
led to the belief that the subject is treated at length in 
defendant’s brief for the purpose of bolstering the 
position of the lower Court on this point. In accepting 
the argument that the plaintiff was bound to produce 
evidence indicating an intent on the part of the de¬ 
positor to prefer the bank, the Court below fell into 
serious error. No effort by the appellee in this Court 
to give support to that erroneous ruling should be al¬ 
lowed to succeed. For this error alone, as well as for 
the others discussed in our original brief, the case 
should be remanded with instructions to grant a new 
trial. 
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To the cases in our original brief dealing with the 
question of set-off, we should like to add Moran v. 
Sightler, 65 App. D. C. 338, and Hardee v. George H. 
Price Co., 67 App. D. C. 25. In the former case, it was 
held in effect that where instructions are issued by a 
bank which have the effect of differentiating a deposit 
from the usual and ordinary deposit, no debtor-cred¬ 
itor relationship arises and the privilege of set-off is 
lacking. 

Respectfully submitted, 

Edward Gallagher, 
Investment Building, 
Washington, D. 0., 

Attorney for Appellant. 

Dated at Washington, D. C., 

March 13, 1940. 



